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U.S. Customs Service 


Treasury Decisions 


19 CFR Part 181 
(T.D. 02-15) 


RIN 1515-AD08 
NORTH AMERICAN FREE TRADE AGREEMENT 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Final rule. 


SUMMARY: This document sets forth amendments to the Customs Reg- 
ulations that implement the preferential tariff treatment and other 
Customs-related provisions of the North American Free Trade Agree- 
ment (NAFTA) entered into by the United States, Canada and Mexico. 
The amendments involve technical rectifications and other conforming 
changes to reflect amendments to the NAFTA uniform regulations 
agreed upon by the three NAFTA parties and to reflect changes to the 
Harmonized Tariff Schedule of the United States. 


EFFECTIVE DATE: These amendments are effective April 1, 2002. 


FOR FURTHER INFORMATION CONTACT: John Valentine, Inter- 


national Agreements Staff, Office of Regulations and Rulings 
(202-927-2255). 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 

On December 17, 1992, the United States, Canada and Mexico en- 
tered into an agreement, the North American Free Trade Agreement 
(NAFTA), which, among other things, provides for preferential duty 
treatment on goods of those three countries. For purposes of the admin- 
istration of the NAFTA preferential duty provisions, the three countries 
agreed to the adoption of (1) verbatim NAFTA Rules of Origin Regula- 
tions and (2) additional uniform regulatory standards to be followed by 
each country in promulgating NAFTA implementing regulations under 
its national law. 

The regulations implementing the NAFTA preferential duty and re- 
lated provisions under United States law are set forth in Part 181 of the 
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Customs Regulations (19 CFR Part 181) which incorporates, in the Ap- 
pendix, the verbatim NAFTA Rules of Origin Regulations. When the fi- 
nal rule document setting forth those NAFTA implementing 
regulations was published in the Federal Register (at 60 FR 46334) on 
September 6, 1995, Customs also published in that same issue of the 
Federal Register (at 60 FR 46464), in a general notice, the text of a docu- 
ment entitled “Uniform Regulations for the Interpretation, Applica- 
tion, and Administration of Chapters Three (National Treatment and 
Market Access for Goods) and Five (Customs Procedures) of the North 
American Free Trade Agreement” that contained the additional uni- 
form regulatory standards agreed to by the United States, Canada and 
Mexico. The principles contained in those additional uniform regulato- 
ry standards are reflected, as appropriate, in the Part 181 regulatory 
provisions that precede the Appendix. 

On December 12, 2001, the United States Trade Representative, the 
Canadian Minister of International Trade, and the Mexican Secretary 
of the Economy in an exchange of letters agreed, among other things, to 
make certain technical rectifications to the NAFTA uniform regulation 
provisions referred to above, subject to the completion of each Party’s 
domestic legal procedures. This rulemaking effects these changes for 
the United States. The changes in question are described below. 


Change to the uniform regulatory standards 
In the document setting forth the additional uniform regulatory stan- 


dards agreed to by the United States, Canada and Mexico, in Section 
B—Administration and Enforcement, under the heading “Article VI: 


Origin Verifications,” a new paragraph 32 was added after paragraph 31 
to read as follows: 


32. Each Party shall, through its customs administration when con- 
ducting a verification of origin to which Generally Accepted Ac- 
counting Principles may be relevant, apply and accept the 
Generally Accepted Accounting Principles applicable in the territo- 
ry of the Party in which the good is produced or in which the export- 
er is located, as the case may be. 


This change was made in part because, as Article 506(8) of the NAFTA 
is currently worded, it would appear that a customs administration is 
conducting verification of the regional value content requirement in ac- 
cordance with Generally Accepted Accounting Principles (GAAP) appli- 
cable in the territory of the exporting Party. In fact, as indicated in 
Article 413 of the NAFTA and throughout the NAFTA Rules of Origin 
Regulations, the use of GAAP relates to the manner in which costs are 
recorded and maintained, not the manner in which a verification of ori- 
gin is conducted. This change was also made to reflect the fact that Ar- 
ticle 413 of the NAFTA and the NAFTA regulations refer to the GAAP 
applicablein the territory of the Party in which the good is produced, the 
location where the books and records are maintained. 
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Changes to the NAFTA Rules of Origin Regulations 


In the verbatim NAFTA Rules of Origin Regulations, a number of nu- 
merical tariff reference and wording changes were made to reflect head- 
ing and subheading changes that have been made to the international 
Harmonized Commodity Description and Coding System (Harmonized 
System) which formed the basis for the tariff references in the NAFTA 
verbatim texts. In addition, in those verbatim NAFTA Rules of Origin 
Regulations, a number of provisions were revised, and some new provi- 
sions were added, in order to clarify issues or address problems that 
came to the attention of the NAFTA signatories after the NAFTA went 
into effect. The following points are noted regarding the latter substan- 
tive textual changes: 

1. In the definitions in Part I, Section 2, a new paragraph (6)(f) was 
added to provide that total cost includes the impact of inflation as re- 
corded on the books of the producer if recorded in accordance with 
GAAP Explanation: Reexpression costs are costs typically recorded in 
the accounting records based on GAAP in countries with a history of 
high inflation. Reexpression costs associated with inflation, in accor- 
dance with procedures to be followed by the GAAP applicable in a terri- 
tory, are recorded on the books of a producer. Basically, the inventories, 
machinery and equipment, cost of sales, depreciation expenses, and cap- 
ital are reexpressed to adjust values and costs for increases or decreases 
due to inflation. The computations are based on indices established in 
the prior years and applied consistently throughout the future years. 
Because these costs are recorded on the books in accordance with GAAP 
and are not otherwise listed with those costs specifically excluded from 
the net cost calculation, they are included in the total cost. New para- 
graph (6)(f) was added to make this clear. 

2. In the provisions regarding materials in Part IV, Section 7, subsec- 
tion (16) was revised and new subsections (16.1) and (16.2) were added. 
Explanation: The revision of subsection (16) and the addition of new 
subsection (16.1) were intended to clarify two situations with respect to 
the use of an inventory management method for fungible materials and 
fungible goods. First, revised subsection (16) clarifies that, subject to 
subsection (16.1), a producer may use a single inventory management 
system for fungible materials that are maintained in two or more loca- 
tions within the territories of the NAFTA parties and are withdrawn for 
use in the production of a good. Second, new subsection (16.1) makes it 
clear that, for a producer who withdraws both fungible materials and 
fungible goods from the same inventory, the producer must use the same 
inventory management method for that inventory, and the inventory 
management method must be one that is used for the fungible goods. 
New subsection (16.2) was added to establish the time at which a pro- 
ducer is determined to have made a choice with regard to an inventory 
management method for fungible materials or fungible commingled 
goods, in particular for purposes of applying the provisions of Sections 3 
and 12 of Schedule X. 
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3. In the automotive parts averaging provisions in Part V, Section 12, 
paragraphs (a) and (b) of subsection (5) were revised. Explanation: As 
previously worded as a result of a textual change adopted by the NAFTA 
parties in 1995, the text of Section 12(5)(a) and (b) only referred to the 
one/three month periods that are evenly divisible into the remaining 
months of a parts producer’s fiscal year. However, the one or three 
month period chosen by a parts producer may also be based on a motor 
vehicle producer’s fiscal year. The 1995 amendment to Section 12(5)(a) 
and (b) had the unintentional effect of limiting the one or three month 
averaging period that is otherwise allowed by Article 403(4) of the NAF- 
TA. The new revision of Section 12(5)(a) and (b) serves to align the regu- 
lations on the NAFTA text by including a reference to the motor vehicle 
producer’s fiscal year. This amendment ensures that Sections 12(7) 
through 12(9) will apply to every situation that could arise in the event a 
parts producer wants to change the averaging period for its goods, and it 
will provide for a reasonable transition period in the event that the ini- 
tial averaging period is less than a fiscal year as a result of the change in 
an averaging period. 

4. In Schedule VII, in the provisions regarding methods to reasonably 
allocate costs, a new Section 4.1 was added and Section 5 was revised. 
Explanation: For purposes of determining total cost, certain costs, such 
as costs for research and development and costs of obsolete materials, 
are expensed in one period but are also allocated, for internal manage- 
ment purposes only, to goods to be produced in a different period. New 
section 4.1 is intended to provide guidance on when the allocation of 
these costs is considered to be “reasonable” for purposes of Section 4 of 
Schedule VII. Specifically, new Section 4.1 states that the allocation of 
costs expensed during a previous period are reasonably allocated to 
goods of a current period if the allocation is based on a producer’s ac- 
counting system that is maintained for its own internal management 
purposes. Therefore, if a producer does not have an accounting system 
to allocate, to current production, costs that are associated with goods 
produced in a prior period, then those costs are not reasonably allocated 
and may not be included in the total cost of the goods produced in the 
current period. New section 5 simply clarifies that any allocation meth- 
od referred to in Section 3, 4 or 4,1 and used by a producer must be used 
throughout the producer’s fiscal year. 

5. In Schedule VII, in the provisions regarding costs not reasonably 
allocated, paragraph (b) of Section 6 was revised. Explanation: In some 
circumstances, costs relating to the production of the good in the cur- 
rent period are recorded as part of the gain or loss relating to the disposi- 
tion of a discontinued operation. In this case, under the prior text of 
paragraph (b) of Section 6 of Schedule VII, these costs would not be rea- 
sonably allocated to the cost of the good. However, as part of amend- 
ments to the NAFTA Rules of Origin Regulations agreed to by the 
NAFTA parties in 1994, the definition of discontinued operations in 
Schedule VII was refined to link it to the definition as set out in each 
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country’s GAAP Because both Canadian and American GAAP include, 
in the gain or loss, operating costs that are incurred between the time 
that there is a formal plan of disposal and the disposition date, the unin- 
tended effect of the prior paragraph (b) text after the 1994 changes was 
to exclude these current production costs from net costs (this problem 
does not arise under the Mexican GAAP). Therefore, it was necessary to 
amend paragraph (b) of Section 6 to clarify that “gains or losses related 
to the production of the good” are considered reasonably allocated for 
purposes of Schedule VII. 

6. In Schedule X which concerns inventory management methods, 
Section 3 in the Part I provisions regarding fungible materials, and Sec- 
tion 12 in the Part II provisions regarding fungible goods, were revised. 
Explanation: It had been noted that, under certain circumstances dur- 
ing a verification, a producer may not actually “be determined to have 
made a choice” with regard to an inventory management method until 
after the close of the fiscal year in which the production took place. The 
revision of Sections 3 and 12 were intended to make it clear that, when a 
producer makes a choice with regard to an inventory management 
method for fungible materials or goods, the producer is required to use 
the selected method for the remainder of the fiscal year of production of 
the materials or goods undergoing the verification, rather than for the 
remainder of the fiscal year in which the producer is considered to have 
made the choice. 


Conforming changes to Part 181 of the Customs Regulations 


In keeping with the regulatory obligations assumed by the United 
States under the NAFTA, the regulations in Part 181 of the Customs 
Regulations must be amended to reflect the trilaterally-agreed changes 
referred to above. Accordingly, this document makes the following 
changes to the Part 181 texts: 

1. In § 181.72, which sets forth provisions regarding the scope and 
method of origin verifications, paragraph (b), which refers to the use of 
Generally Accepted Accounting Principles, is revised in response to the 
inclusion of new paragraph 32 in the additional uniform regulatory 
standards document. Although the revised paragraph (b) text is worded 
somewhat differently to reflect its U.S. regulatory context, it reflects the 
substance of the trilaterally-agreed text. 

2. The Appendix to Part 181 has been amended to reflect the agreed 
numerical and text changes to the verbatim NAFTA Rules of Origin Re- 
gulations. As in the case of amended paragraph (b) of § 181.72, some 
slight changes have been made to the trilaterally-agreed texts to reflect 
the U.S. regulatory context. Similarly, consistent with the general ap- 
proach taken throughout the Appendix to Part 181, the amended nu- 
merical tariff references reflect the subheadings as set forth in the 
Harmonized Tariff Schedule of the United States (HTSUS), in line with 
changes to the international Harmonized System and to reflect changes 
agreed for the trilateral NAFTA texts. 





CUSTOMS BULLETIN AND DECISIONS, VOL. 36, NO. 16, APRIL 17, 2002 


In addition, one additional conforming change, has been included in 
the Appendix to Part 181. This change involves replacing the reference 
to tariff items “2106.90.16 and 2106.90.17” by areference to tariffitems 
“2106.90.48 and 2106.90.52” within paragraph (c) of subsection (4) un- 
der Section 5 of Part IT. This change is necessary to reflect the trilateral 


NAFTA texts and the current numbering of the subheadings in the 
HTSUS. 


INAPPLICABILITY OF PUBLIC NOTICE AND COMMENT PROCEDURES AND 
DELAYED EFFECTIVE DATE REQUIREMENTS 

Pursuant to the provisions of 5 U.S.C. 553(a), public notice and com- 
ment procedures are inapplicable to these final regulations because 
they are within the foreign affairs function of the United States. In addi- 
tion, for the above reason and because the Parties have agreed to pro- 
mulgate these NAFTA implementing regulations changes no later than 
April 1, 2002, it is determined that good cause exists under the provi- 


sions of 5 U.S.C. 553(d)(3) for dispensing with a 30-day delayed effective 
date. 


EXECUTIVE ORDER 12866 


Because this document involves a foreign affairs function of the 
United States and implements an international agreement, it is not sub- 
ject to the provisions of E.O. 12866. 


REGULATORY FLEXIBILITY ACT 


Based on the supplementary information set forth above and because 
these regulations implement obligations of international agreements 
and statutory requirements relating to those agreements, pursuant to 
the provisions of the Regulatory Flexibility Act (5 U.S.C. 601 et seq.) it is 
certified that the regulations will not have a significant economic impact 
on a substantial number of small entities. Accordingly, the regulations 


are not subject to the regulatory analysis or other requirements of 
5 US.C. 603 and 604. 


DRAFTING INFORMATION 
The principal author of this document was Francis W. Foote, Office of 


Regulations and Rulings, U.S. Customs Service. However, personnel 
from other offices participated in its development. 


LIsT OF SUBJECTS IN 19 CFR Part 181 
Administrative practice and procedure, Canada, Customs duties and 
inspection, Exports, Imports, Mexico, Reporting and recordkeeping re- 


quirements, Trade agreements (North American Free-Trade Agree- 
ment). 


AMENDMENTS TO THE REGULATIONS 


For the reasons set forth in the preamble, Part 181, Customs Regula- 
tions (19 CFR Part 181), is amended as set forth below. 
1. The authority citation for Part 181 is revised to read as follows: 
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Authority: 19 U.S.C. 66, 1202 (General Note 23, Harmonized Tariff 
Schedule of the United States), 1624, 3314. 


2. In § 181.72, paragraph (b) is revised to read as follows: 
§ 181.72 Verification scope and method. 


* * * * * * * 


(b) Applicable accounting principles. When conducting a verification 
of origin to which Generally Accepted Accounting Principles may be 
relevant, Customs will apply and accept the Generally Accepted Ac- 
counting Principles applicable in the country in which the good is pro- 
duced or in which the exporter is located. 

3. In the Appendix to Part 181: 

a. In Part I, Section 2, under the heading “Calculation Of Total Cost,” 
subsection (6) is amended by removing the word “and” at the end of 
paragraph (d), removing the period at the end of paragraph (e) and add- 
ing, in its place, a semicolon followed by the word “and”, and adding a 
new paragraph (f); 

b. In Part II, Section 5, under the heading “Exceptions,” subsection 
(4) is amended: 

(i) In paragraph (c), by removing the words “2009.30 that is used in 
the production of a good provided for in any of subheadings 2009.11 
through 2009.30 and tariff items 2106.90.16 and 2106.90.17” and add- 
ing, in their place, the words “2009.39 that is used in the production ofa 
good provided for in any of subheadings 2009.11 through 2009.39 and 
tariff items 2106.90.48 and 2106.90.52”; 

(ii) In paragraph (d), by removing the reference “2101.10.21” and 
adding, in its place, the reference “2101.11.21”; and 

(iii) By revising paragraph (1); 

c. In Part III, Section 6, under the heading “Net Cost Method Re- 
quired In Certain Circumstances,” subsection (6)(d)(iv) is revised; 

d. In Part IV, Section 7, under the heading “Fungible Materials; Fun- 
gible Commingled Goods; Inventory Management Methods For Deter- 
mining Whether Originating,” subsection (16) is revised and new 
subsections (16.1) and (16.2) are added; 

e. In Part V, Section 12, under the heading “Periods For Averaging 
RVC For Automotive Parts,” subsection (5) is amended by revising para- 
graphs (a) and (b); 

f. In Part VI, Section 16, under the heading “Exceptions For Certain 
Goods,” subsection (3) is amended by removing the words “8542.11 
through 8542.80” and adding, in their place, the words “8542.10 
through 8542.70”; 

g. In Schedule IV: 

(i) The listing “4010.10” is revised to read “4010.31 through 4010.34 
and 4010.39.10 through 4010.39.20”; 


(ii) The listing “8415.81 through 8415.83” is revised to read 
“8415.20”; 


* 
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(iii) The listing “8519.91” is revised to read “8519.93”; and 
(iv) The listing “8537.10.30” is revised to read “8537.10.60”; 
h. In Schedule VII: 


(i) Under the heading “Methods To Reasonably Allocate Costs,” anew 
Section 4.1 is added after Section 4, and Section 5 is revised; and 

(ii) Under the heading “Costs Not Reasonably Allocated,” Section 6 is 
amended by revising paragraph (b); and 

i. In Schedule X: 


(i) In Part I, under the heading “General,” Section 3 is revised; and 
(ii) In Part II, under the heading “General,” Section 12 is revised. 
The additions and revisions read as follows: 


APPENDIX TO PART 181—RULES OF ORIGIN REGULATIONS 


PART I 
SECTION 2. DEFINITIONS AND INTERPRETATION 


CALCULATION OF TOTAL COST 


(f) total cost includes the impact of inflation as recorded on the 
books of the producer, if recorded in accordance with the Generally 
Accepted Accounting Principles of the producer’s country. 


PART II 


* * * 


SECTION 5. DE MINIMIS 


* * * 


EXCEPTIONS 


(i) anon-originating material that is used in the production of a 
good provided for in any of tariff item 7321.11.30 (gas stove or 
range), subheadings 8415.10 through 8415.83, 8418.10 through 
8418.21, 8418.29 through 8418.40, 8421.12, 8422.11, 8450.11 
through 8450.20 and 8451.21 through 8451.29, and tariff items 
8479.89.55 (trash compactors) and 8516.60.40 (electric stove or 


range); 
* * 
PART III 
SECTION 6. REGIONAL VALUE CONTENT 


* * * * * 
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NET COST METHOD REQUIRED IN 
CERTAIN CIRCUMSTANCES 
a 


(iv) a good provided for in subheading 8469.11; 


* * * * * 


PART IV 
SECTION 7. MATERIALS 


* * * * * * * 


FUNGIBLE MATERIALS; FUNGIBLE COMMINGLED GOODS; IN- 
VENTORY MANAGEMENT METHODS FOR DETERMINING 
WHETHER ORIGINATING 


(16) Subject to subsection (16.1), for purposes of determining whether 
a good is an originating good, 


(a) where originating materials and non-originating materials 
that are fungible materials 
(i) are withdrawn from an inventory in one location and used 
in the production of the good, or 
(ii) are withdrawn from inventories in more than one loca- 
tion in the territory of one or more of the NAFTA countries and 
used in the production of the good at the same production facil- 
ity, 
the determination of whether the materials are originating materi- 
als may be made on the basis of any of the applicable inventory man- 
agement methods set out in Schedule X; and 
(b) where originating goods and non-originating goods that are 
fungible goods are physically combined or mixed in inventory and 
prior to exportation do not undergo production or any other opera- 
tion in the territory of the NAFTA country in which they were 
physically combined or mixed in inventory, other than unloading, 
reloading or any other operation necessary to preserve the goods in 
good condition or to transport the goods for exportation to the terri- 
tory of another NAFTA country, the determination of whether the 
good is an originating good may be made on the basis of any of the 
applicable inventory management methods set out in Schedule X. 
(16.1) Where fungible materials referred to in subsection (16)(a) and 
fungible goods referred to in subsection (16)(b) are withdrawn from the 
same inventory, the inventory management method used for the materi- 
als must be the same as the inventory management method used for the 
goods, and where the averaging method is used, the respective averag- 
ing periods for fungible materials and fungible goods are to be used. 
(16.2) A choice of inventory management methods under subsection 
(16) shall be considered to have been made when the customs adminis- 
tration of the NAFTA country into which the good is imported is in- 
formed in writing of the choice during the course of a verification of the 
origin of the good. 
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* 


PART V 
AUTOMOTIVE GOODS 


* * * * * 


SECTION 12. AUTOMOTIVE PARTS AVERAGING 


PERIODS FOR AVERAGING RVC FOR AUTOMOTIVE PARTS 


(a) with respect to goods referred to in subsection (4)(a), (b) or (d), 
or subsection 4(e) or (f) where the goods in that category are in a 
category referred to in subsection 4(a) or (b), any month, any con- 
secutive three month pericd that is evenly divisible into the number 
of months of the producer’s fiscal year, or of the fiscal year of the 
motor vehicle producer to whom those goods are sold, remaining at 
the beginning of that period, or the fiscal year of that motor vehicle 
producer to whom those goods are sold; and 

(b) with respect to goods referred to in subsection (4)(c), or sub- 
section (4)(e) or (f) where the goods in that category are in a catego- 
ry referred to in subsection (4)(c), any month, any consecutive 
three month period that is evenly divisible into the number of 
months of the producer’s fiscal year, or of the fiscal year of the mo- 
tor vehicle producer to whom those goods are sold, remaining at the 
beginning of that period, or the fiscal year of that producer or of that 
motor vehicle producer to whom those goods are sold. 

* * * * * * * 


SCHEDULE VII 
REASONABLE ALLOCATION OF COSTS 


* * * * * 


METHODS TO REASONABLY ALLOCATE COSTS 


* * * * * * 


SECTION 4.1. 


Notwithstanding section 3 and 7, where a producer allocates, for an 
internal management purpose, costs to a good that is not produced in 
the period in which the costs are expensed on the books of the producer 
(such as costs with respect to research and development, and obsolete 
materials), those costs shall be considered reasonably allocated if 


(a) for purposes of section 6(11), they are allocated to a good that 
is produced in the period in which the costs are expensed, and 

(b) the good produced in that period is within a group or range of 
goods, including identical goods or similar goods, that is produced 
by the same industry or industry sector as the goods to which the 
costs are expensed. 
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SECTION 5. 


Any cost allocation method referred to in section 3, 4 or 4.1 that is 


used by a producer for the purposes of this appendix shall be used 
throughout the producer’s fiscal year. 


COSTS NOT REASONABLY ALLOCATED 
SECTION 6. 


* * * * * * * 


(b) gains or losses resulting from the disposition of a discontinued 
operation, except gains or losses related to the production of the 
good; 


SCHEDULE X 
INVENTORY MANAGEMENT METHODS 
PART I 
FUNGIBLE MATERIALS 


* * * 


GENERAL 


* 


SECTION 3. 


A producer of a good, or a person from whom the producer acquired 
the fungible materials that are used in the production of the good, may 
choose only one of the inventory management methods referred to in 
section 2, and, if the averaging method is chosen, only one averaging pe- 
riod in each fiscal year of that producer or person for the materials in- 
ventory. 


* * * 2K * * * 
PART II 
FUNGIBLE GOODS 


* * * 


* 


SECTION 12. 


An exporter of a good, or a person from whom the exporter acquired 
the fungible good, may choose only one of the inventory management 
methods referred to in section 11, including only one averaging period in 
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the case of the average method, in each fiscal year of that exporter or 
person for each finished goods inventory of the exporter or person. 
* * * * * * * 
ROBERT C. BONNER, 
Commissioner of Customs. 


Approved: March 29, 2002. 
Timotuy E. SKuD, 
Deputy Assistant Secretary of the Treasury. 


[Published in the Federal Register, April 2, 2002 (67 FR 15480)} 


19 CFR Part 191 
(T.D. 02-16) 


RIN 1515-AD00 
DRAWBACK; CONFORMING AMENDMENTS 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Final rule. 


SUMMARY: This document amends the Customs Regulations relating 
to drawback in order to conform with changes that were made to the 
drawback law by the Miscellaneous Trade and Technical Corrections 
Act of 1999. The amendments concern drawback on packaging material 
and drawback in connection with the substitution of finished petroleum 
derivatives. 

Also, a minor clarification is made to the general manufacturing 
drawback rulings for piece goods and woven piece goods that appear in 
an appendix to the Customs drawback regulations in order to conform 
these general rulings with the regulations. 


EFFECTIVE DATE: April 8, 2002. 


FOR FURTHER INFORMATION CONTACT: William G. Rosoff, Duty 
and Refund Determination Branch, (202-927-2077). 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 
Drawhack is a refund or remission, in whole or in part, of a Customs 
duty, internal revenue tax, or fee. There are a number of different kinds 
of drawback authorized under law. The statute providing for specific 
types of drawback is 19 U.S.C. 1313. Some specific types include draw- 





U.S. CUSTOMS SERVICE 13 


back on manufactured articles, and on rejected or unused merchandise 
(19 US.C. 1313(a), (b), (c), or Gj)), as well as drawback on packaging ma- 
terials (19 U.S.C. 1313(q)), and in connection with the substitution of 
certain finished petroleum derivatives (19 U.S.C. 1313(p)). The imple- 
menting regulations for drawback are contained in part 191 of the Cus- 
toms Regulations (19 CFR part 191). 

The Miscellaneous Trade and Technical Corrections Act of 1999, Pub- 
lic Law 106-36, 113 Stat. 127 (June 25, 1999) (the MTTCA), amended a 
number of Customs laws, including two provisions of the drawback law. 
In this latter regard, section 2404 of the MTTCA amended the drawback 
provision dealing with packaging materials, 19 U.S.C. 1313(q). Also, sec- 
tions 2419 and 2420 of the MTTCA amended the drawback provision 
dealing with the substitution of certain finished petroleum derivatives, 
19 US.C. 1313(p). 


PACKAGING MATERIAL; PRIOR LAW 


Under 19 U.S.C. 1313(q), drawback was previously payable on pack- 
aging material only when the packaging material was imported materi- 
al that was used to package or repackage merchandise or articles that 
were exported or destroyed under Customs supervision and that were 
eligible for drawback under either the manufacturing, rejected or un- 
used merchandise drawback provisions (19 U.S.C. 1313(a), (b), (c), or 
(j)). Drawback was payable on the imported packaging material under 
the particular drawback provision to which the packaged goods them- 
selves were subject, either section 1313(a), (b), (c), or (j). The drawback 


was 99% of the duty that was paid on the imported packaging material. 
Section 191.13, Customs Regulations (19 CFR 191.13), implemented 


the provision for drawback on packaging material under 19 U.S.C. 
1313(q). 


PACKAGING MATERIAL; AMENDED LAW 

As amended by section 2404 of the MTTCA, 19 U.S.C. 1313(q) is redes- 
ignated as 19 U.S.C. 1313(q)(1), and a new section 1313(q)(2) is added to 
provide for drawback as well on packaging material that is manufac- 
tured or produced in the United States and used to package or repackage 
articles that are exported or destroyed under the manufacturing draw- 
back law, 19 U.S.C. 1313(a) or (b). Drawback is payable on the packaging 
material pursuant to the particular manufacturing drawback provision 
to which the packaged articles themselves are subject, either section 
1313(a) or (b). The drawback is 99% of the duty paid on the imported 
material that was used in the manufacture or production of the packag- 
ing material. 

Accordingly, § 191.13 is amended in conformance with the enhanced 
eligibility of packaging material for drawback under 19 U.S.C. 1313(q), 
as amended by section 2404 of the MTTCA. 


SUBSTITUTION OF FINISHED PETROLEUM DERIVATIVES; PRIOR LAW 


Under 19 U.S.C. 1313(p), which concerns the substitution of certain 
finished petroleum derivatives, drawback was payable upon the timely 
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exportation of an article which was of the same kind and quality as a 
qualified article. A qualified article was either an imported, duty-paid 
article, or a manufactured article that would be eligible for drawback 
under 19 U.S.C. 1313(a) or (b), should the qualified article itself be ex- 
ported. Moreover, the qualified article had to be described in headings 
2707, 2708, 2710-2715, 2901, and 2902, or in headings 3901-3914 of the 
Harmonized Tariff Schedule of the United States (HTSUS). However, in 
the case of headings 3901 through 3914, the qualified articles were limit- 
ed to liquids, pastes, powders, granules and flakes. 

Also, for drawback to have accrued under section 1313(p), the export- 
er must have imported the qualified article or have manufactured it un- 
der section 1313(a) or (b); or have purchased or exchanged the qualified 
article, either directly or indirectly, from an importer, or from a refinery 
or facility which produced the article under section 1313(a) or (b). In any 
event, the qualified article must have been manufactured, imported, or 
acquired by the exporter in the aforementioned manner, in a quantity at 
least as great as the quantity of the exported article. 

To be of the same kind and quality as the qualified article (solely for 
the purpose of section 1313(p)), the exported article had to fall within 
the same 8-digit HTSUS tariff classification as, or be commercially in- 
terchangeable with, the qualified article. 

Furthermore, the manufacturer, producer, importer, exporter, and 
drawback claimant were all required to maintain their appropriate re- 
cords as required by regulation in order for a right to drawback to arise 
under 19 US.C. 1313(p). If a right did arise, the claimant for drawback 
under section 1313(p) had to be the exporter of the exported article, or 
the refiner, producer, or importer of that article. 

The drawback payable under section 1313(p) was 99% of the duty at- 
tributable to the qualified article when the qualified article was a 
manufactured article that would be eligible for drawback under 19 
U.S.C. 1313(a) or (b), and 100% of the duty attributable to the qualified 
article when the qualified article was an imported, duty-paid article. 

Subpart Q of the Customs Regulations (19 CFR subpart Q), consisting 
of §§ 191.171-191.176 (19 CFR 191.171-191.176), implemented the 
provisions providing for drawback in connection with the substitution 
of finished petroleum derivatives under 19 U.S.C. 1313(p). 


SUBSTITUTION OF FINISHED PETROLEUM DERIVATIVES; AMENDED LAW 


Sections 2419 and 2420 of the MTTCA have made a number of amend- 
ments to 19 U.S.C. 1313(p). 

Section 2419 of the MTTCA revises the list of qualified articles which 
may serve as a basis for drawback under section 1313(p) by adding to 
this list articles that are described in HTSUS subheading 2909.19.14. 
This subheading covers methyl tertiary-butyl ether (MTBE), a fuel ad- 
ditive used in gasoline. The inclusion of MTBE in the list of articles eligi- 
ble for drawback under § 191.172 of the Customs Regulations is 
intended to carry out the statutory requirement in the MTTCA. 
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Section 2420 of the MTTCA amends 19 U.S.C. 1313(p) primarily by 
allowing a party to transfer to the exporter or to an intermediate party 
another article in place of the qualified article provided that the trans- 
ferred article is of the same kind and quality as the qualified article. As 
indicated above, under the prior law, the exporter, if not also the import- 
er or refiner of the qualified article, must in fact have received the quali- 
fied article from the importer, refiner or an intermediate transferor, 
following which the exporter could then timely export a substituted ar- 
ticle of the same kind and quality as the qualified article. 

However, because the chain of commerce involved in petroleum trans- 
actions may frequently include a number of different commercial enti- 
ties, such as importers, refiners, and various intermediaries, who store 
their products in common tanks and ship them through pipelines carry- 
ing other petroleum products, it becomes impracticable or impossible 
under these circumstances for drawback claimants to trace and account 
for the specific products that are received and delivered from one entity 
to another. This situation unduly restricts the flexibility of claimants 
and associated parties in petroleum transactions. 

Accordingly, as already noted, section 2420 of the MTTCA amends 
19 U.S.C. 1313(p) by allowing an importer, refiner or producer of a quali- 
fied article to transfer to the exporter or to an intermediate party, in 
place of the qualified article, an article of the same kind and quality as 
the qualified article. Also, any intermediate party in the chain of com- 
merce leading from the importer, refiner or producer to the exporter 
may transfer to the exporter or to another intermediate party an article 
of the same kind and quality as the article that it purchased or ex- 
changed from the prior transferring party (i.e., the refiner, producer, im- 
porter, or another intermediate transferor). Each transferred article, 
regardless of its origin (whether imported, manufactured, substituted, 
or any combination thereof) would then become the qualified article eli- 
gible for drawback for purposes of section 1313(p). 

Under the foregoing circumstances, however, the importer, refiner, 
producer, or any intermediate transferor must certify on a certificate of 
delivery documenting the transfer (or on a certificate of manufacture 
and delivery, in the case of the manufacturer or producer of a qualified 
article under section 1313(a) or (b)) that it has not, and will not, desig- 
nate on any such certificates issued a quantity greater than the amount 
of the article eligible for drawback. Each transferor must also agree to 
maintain appropriate records to establish this fact. 

In addition, section 2420 amends 19 U.S.C. 1313(p) as follows: 
(1) Where drawback on an exported article is based on a qualified article 
that is imported, duty-paid, drawback is limited to that attributable to 
the qualified article under the unused merchandise drawback law, 
19 U.S.C. 1313) (7.e., 99%, as opposed to 100%, of the duty paid on the 
article); (2) the list of potential drawback claimants is broadened to in- 
clude the refiner, producer or importer of the qualified article, in addi- 
tion to the exporter, refiner, producer or importer of the exported article; 
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and (3) the qualified articles defined by HTSUS subheadings 3901 
through 3914 are expanded to include the articles in their primary 
forms as provided in Note 6 to chapter 39 of the HTSUS (i.e., in addition 
to liquids, pastes, powders, granules, and flakes, this includes disper- 
sions (emulsions and suspensions) and solutions, as well as blocks of 
irregular shape, lumps and similar bulk forms of the articles). 
Subpart Q, Customs Regulations (§§ 191.171 through 191.176) is 
amended as necessary to implement the foregoing statutory changes to 
19 U.S.C. 1313(p) enacted under sections 2419 and 2420 of the MTTCA. 


APPENDIX A TO PART 191; GENERAL MANUFACTURING DRAWBACK 
RULINGS FOR PIECE GOODS AND WOVEN PIECE GOops 


In Appendix A to part 191, the general manufacturing drawback rul- 
ings for piece goods and woven piece goods, numbered “X.” and “XIV.”, 
respectively, state under paragraph “G.” concerning “Shrinkage, Gain, 
and Spoilage” that unless the claim for drawback is based on the quanti- 
ty of merchandise appearing in the exported articles, the records of the 
manufacturer or producer must show the yardage lost by shrinkage or 
gained by stretching during manufacture, and the quantity of remnants 
resulting and of spoilage incurred, if any. Hence, as indicated under 
paragraph “G.” in each of these general rulings, the described records do 
not need to be kept if the claim for drawback on the exported articles is 
to be determined on the “appearing in” basis. 

It is noted that under § 191.23(b), Customs Regulations (19 CFR 
191.23(b)), drawback is allowable on the “appearing in” method based 
only on the amount of imported or substituted merchandise that ap- 
pears in (or is contained in) the exported articles. In this context, howev- 
er, § 191.23(e)(2) requires that waste records (which would include 
records of shrinkage, gain and spoilage incurred in the processing of 
piece goods) must be kept under the “appearing in” basis if such records 
are required to establish the quantity of drawback-eligible merchandise 
or product that appears in the articles that are claimed for drawback. 

Moreover, in the final rule document amending the drawback regula- 
tions that was published in the Federal Register (63 FR 10970) on March 
5, 1998, as T.D. 98-16, the issue was raised as to what records under the 
“appearing in” basis were needed for waste and for shrinkage, gain, and 
spoilage in relation to general manufacturing drawback ruling “X.” con- 
cerning piece goods manufactured under 19 U.S.C. 1313(b). Specifically, 
it was stated that paragraphs “FE.” as well as “G.” in this general ruling 
pertaining, respectively, to “Waste” and “Shrinkage, Gain, and Spoil- 
age” seemed to be in conflict with the regulatory requirements for 
claiming drawback on the “appearing in” method. Customs, in response 
to this issue, agreed that both paragraphs “FE.” and “G.” in the general 
ruling would be revised consistent with the regulatory provision 
(§ 191.23(e)(2)) that records for waste and for shrinkage, gain, and 
spoilage would need to be kept if they were necessary to establish the 
quantity of merchandise (eligible piece goods) that appeared in the ex- 
ported articles (63 FR at 10998). However, T.D. 98-16 did not in fact 
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make the corresponding changes to the actual text of this general ruling 
in appendix A to part 191. 

Accordingly, paragraphs “F” and “G.” of general manufacturing 
drawback ruling “X.” dealing with “Waste” and “Shrinkage, Gain, and 
Spoilage”, respectively, for piece goods manufactured under 19 U.S.C. 
1313(b) will now be revised consistent with § 191.23(e)(2). Also, inas- 
much as the same principle applies to general manufacturing drawback 
ruling “XIV.” for woven piece goods manufactured under 19 US.C. 
1313(a), as discussed above, paragraphs “FE.” and “G.” of this general 
ruling will be revised as well. 


EXECUTIVE ORDER 12866 AND INAPPLICABILITY OF PUBLIC NOTICE AND 
COMMENT AND DELAYED EFFECTIVE DATE REQUIREMENTS AND THE 
REGULATORY FLEXIBILITY ACT 

Because the amendments to the drawback regulations in this final 
rule are intended merely to conform with statutory law, notice and pub- 

lic procedure are inapplicable and unnecessary pursuant to 5 U.S.C. 

553(b)(B), and, pursuant to 5 U.S.C. 553(d)(3), a delayed effective dateis 

not required. Because this document is not subject to the requirements 

of 5 U.S.C. 553, as noted, it is not subject to the provisions of the Regula- 
tory Flexibility Act (5 U.S.C. 601 et seq.). Nor do the amendments result 

in a “significant regulatory action” under E.O. 12866. 


PAPERWORK REDUCTION ACT 
The collection of information involved in this final rule has previously 
been reviewed and approved by the Office of Management and Budget 
(OMB) in accordance with the Paperwork Reduction Act of 1995 (44 
U.S.C. 3507) and assigned OMB Control Number 1515-0213. This rule 


does not substantively change the existing approved information collec- 
tion. 


An agency may not conduct or sponsor, and a person is not required to 
respond to, a collection of information unless the collection of informa- 
tion displays a valid control number assigned by OMB. 

LIsT OF SUBJECTS IN 19 CFR Part 191 

Claims, Commerce, Customs duties and inspection, Drawback, Ex- 

ports, Reporting and recordkeeping requirements. 
AMENDMENTS TO THE REGULATIONS 

Part 191, Customs Regulations (19 CFR part 191), is amended as set 
forth below. 

PART 191—DRAWBACK 

1. The general authority citation for part 191 continues to read as 
follows: 

Authority: 5 U.S.C. 301; 19 US.C. 66, 1202 (General Note 22, Harmo- 
nized Tariff Schedule of the United States), 1313, 1624. 


* * * o* * * *” 





18 CUSTOMS BULLETIN AND DECISIONS, VOL. 36, NO. 16, APRIL 17, 2002 


2. Section 191.13 is amended by designating its existing text as para- 
graph (a), adding a heading to newly designated paragraph (a), and re- 
vising its first sentence, and by adding a new paragraph (b), to read as 
follows: 


§ 191.13 Packaging materials. 


(a) Imported packaging material. Drawback of duties is provided in 
§ 313(q)(1) of the Act, as amended (19 U.S.C. 1313(q)(1)), on imported 
packaging material when used to package or repackage merchandise or 
articles exported or destroyed pursuant to § 313(a), (b), (c), or Gj) of the 
Act, as amended (19 U.S.C. 1313(a), (b), (c), or (j)).* * * 

(b) Packaging material manufactured in United States from imported 
materials. Drawback of duties is provided in § 313(q)(2) of the Act, as 
amended (19 U.S.C. 1313(q)(2)), on packaging material that is manufac- 
tured or produced in the United States from imported materials and 
used to package or repackage articles that are exported or destroyed un- 
der § 313(a) or (b) of the Act, as amended (19 U.S.C. 1313(a) or (b)). 
Drawback is payable on the packaging material under the particular 
manufacturing drawback provision to which the packaged articles 
themselves are subject, either 19 U.S.C. 1313(a) or (b), as applicable. 
The drawback will be based on the duty, tax, or fee that is paid on the 
imported merchandise used to manufacture or produce the packaging 
material. The packaging material and the imported merchandise used 
in its manufacture or production must be separately identified on the 
claim, and all other information and documents required for the partic- 
ular drawback provision under which the claim is made must be pro- 
vided for the packaging material as well as the imported merchandise 
used in its manufacture or production, for purposes of determining the 
applicable drawback payable. 


3. Section 191.171 is amended by revising paragraph (a) to read as 
follows: 


§ 191.171 General; drawback allowance. 


(a) General. Section 313(p) of the Act, as amended (19 U.S.C. 1313(p)), 
provides for drawback on the basis of qualified articles which consist of 
either petroleum derivatives that are imported, duty-paid, and qualified 
for drawback under the unused merchandise drawback law (19 U.S.C. 
1313(j)(1)), or petroleum derivatives that are manufactured or pro- 
duced in the United States, and qualified for drawback under the 
manufacturing drawback law (19 U.S.C. 1313(a) or (b)). 

* * * * * * * 


4. Section 191.172 is amended by revising paragraph (a) to read as 
follows: 


§ 191.172 Definitions. 


* * * * * * * 


(a) Qualified article. “Qualified article” means an article described in 
headings 2707, 2708, 2710 through 2715, 2901, 2902, 2909.19.14, or 
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3901 through 3914 of the Harmonized Tariff Schedule of the United 
States (HTSUS). In the case of an article described in headings 3901 
through 3914, the definition covers the article in its primary forms as 
provided in Note 6 to chapter 39 of the HTSUS. 


* * * * * * * 


5. Section 191.173 is amended by revising paragraph (e) to read as 
follows: 


§ 191.173 Imported duty-paid derivatives (no manufacture). 


(e) Amount of drawback. The amount of drawback payable may not 
exceed the amount of drawback which would be attributable to the im- 
ported qualified article under 19 U.S.C. 1313(j)(1) which serves as the 
basis for drawback. 

6. Section 191.175 is amended by revising the first sentence of para- 
graph (a); by redesignating the existing text of paragraph (b) as para- 
graph (b)(1), and adding a heading to newly redesignated paragraph 
(b)(1); by adding a new paragraph (b)(2); and by revising paragraph (c), 
to read as follows: 


§ 191.175 Drawback claimant; maintenance of records. 


(a) Drawback claimant. A drawback claimant under 19 U.S.C. 1313(p) 
must be the exporter of the exported article, or the refiner, producer, or 
importer of either the qualified article or the exported article. * * * 


(b) Certificate of manufacture and delivery or delivery. (1) General. 


* * * 


(2) Article substituted for the qualified article. (i) Subject to paragraph 
(b)(2)(iii) of this section, the manufacturer, producer, or importer of a 
qualified article may transfer to the exporter an article of the same kind 
and quality as the qualified article, as so certified, respectively, in a cer- 
tificate of manufacture and delivery or a certificate of delivery, in a 
quantity not greater than the quantity of the qualified article. 

(ii) Subject to paragraph (b)(2)(iii) of this section, any intermediate 
party in the chain of commerce leading to the exporter from the 
manufacturer, producer, or importer of a qualified article may also 
transfer to the exporter or to another intermediate party an article of 
the same kind and quality as the article purchased or exchanged from 
the prior transferor (whether the manufacturer, producer, importer, or 
another intermediate transferor), as so certified in a certificate of deliv- 
ery, in a quantity not greater than the quantity of the article purchased 
or exchanged. 

(iii) Under either paragraph (b)(2)(i) or (b)(2)(ii) of this section, the 
article transferred, regardless of its origin (imported, manufactured, 
substituted, or any combination thereof), so designated on a certificate 
of delivery or, in the case of the manufacturer or producer of a qualified 
article under 19 U.S.C. 1313(a) or (b), on a certificate of manufacture 
and delivery, will be the qualified article eligible for drawback for pur- 
poses of section 1313(p), provided that the following conditions are met: 
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(A) The party who issues the applicable certificate for the transferred 
article must expressly state on the certificate that the certificate is pre- 
pared pursuant to 19 U.S.C. 1313(p) (the article may not be designated 
for any other drawback purposes); 

(B) The party must certify to the Commissioner of Customs on the 
certificate or an attachment that it has not, and will not, designate on 
that certificate and on any other such certificates issued a quantity of 
the article greater than the amount eligible for drawback; and 

(C) The party must certify to the Commissioner of Customs on the ap- 
plicable certificate or on an attachment that it will maintain appropriate 
records which establish that it has not designated on any such certifi- 
cates issued a greater quantity than the amount eligible for drawback. 

(c) Maintenance of records. The manufacturer, producer, importer, 
transferor, exporter and drawback claimant of the qualified article and 
the exported article must all maintain their appropriate records re- 
quired by this part. 

7. In appendix A to part 191, general manufacturing drawback rulings 
“X.” and “XIV.”, respectively, are amended by adding a sentence after 
the third sentence of paragraph “EF”, and by addinga sentence at the end 
of paragraph “G.”, to read as follows: 


APPENDIX TO PART 191— 
GENERAL MANUFACTURING DRAWBACK RULINGS 


X. GENERAL MANUFACTURING DRAWBACK RULING UNDER 
19 U.S.C. 1313(b) FOR PIECE GOODS (T.D. 83-73) 


* * * * * * 


F. WASTE 


* * * If necessary to establish the quantity of merchandise (eligible 
piece goods) appearing in the exported articles, such waste records will 


also be kept. * * * 
G. SHRINKAGE, GAIN, AND SPOILAGE 


* * * Tf necessary to establish the quantity of merchandise (eligible 
piece goods) appearing in the exported articles, such records for shrink- 
age, gain and spoilage will also be kept. 


* * * * * * * 


XIV. GENERAL MANUFACTURING DRAWBACK RULING UNDER 
19 U.S.C. 1313(a) FOR WOVEN PIECE GOODS (T.D. 83-84) 


* * * * * * * 


F. WASTE 


* * * Tf necessary to establish the quantity of merchandise (eligible 


piece goods) appearing in the exported articles, such waste records will 
also be kept. * * * 
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G. SHRINKAGE, GAIN, AND SPOILAGE 


* * * If necessary to establish the quantity of merchandise (eligible 
piece goods) appearing in the exported articles, such records for shrink- 
age, gain, and spoilage will also be kept. 

* * ok * * * 
ROBERT C. BONNER, 
Commissioner of Customs. 


Approved: April 1, 2002. 
TIMOTHY E. SKUD, 
Acting Deputy Assistant Secretary of the Treasury. 


[Published in the Federal Register, April 8, 2002 (67 FR 16634)] 


(T.D. 02-17) 
FOREIGN CURRENCIES 


VARIANCES FROM QUARTERLY RATES FOR MARCH 2002 


The following rates of exchange are based upon rates certified to the 
Secretary of the Treasury by the Federal Reserve Bank of New York, 


pursuant to 31 U.S.C. 5151, and reflect variances of 5 per centum or 
more from the quarterly rates published in Treasury Decision 02-10 for 
the following countries. Therefore, as to entries covering merchandise 
exported on the dates listed, whenever it is necessary for Customs pur- 


poses to convert such currency into currency of the United States, con- 
version shall be at the following rates. 


Holiday(s): None. 


South Africa rand: 


March 1, 2002 $0.088633 
March 2, 2002 .088633 
March 3, 2002 .088633 
March 4, 2002 .091116 
March 5, 2002 .090868 
March 6, 2002 .090728 
March 7, 2002 .086281 
March 8, 2002 .085616 
March 9, 2002 .085616 
March 10, 2002 .085616 
March 11, 2002 .087138 
March 12, 2002 .087260 
March 13, 2002 .085948 
March 14, 2002 .085534 
March 19, 2002 .085763 
March 20, 2002 .085653 
March 21, 2002 .086957 
March 22, 2002 .087184 
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FOREIGN CURRENCIES—Variances from quarterly rates for March 2002 
(continued): 


South Africa rand (continued): 


March 23, 2002 $0.087184 
March 24, 2002 .087184 
March 25, 2002 .086580 
March 26, 2002 .087032 
March 27, 2002 .087108 
March 28, 2002 .088222 
March 29, 2002 .087873 
March 30, 2002 .087873 
March 31, 2002 .087873 


Venezuela bolivar: 


March 1, 2002 $0.000999 
March 2, 2002 .000999 
March 3, 2002 .000999 
March 4, 2002 .001019 
March 5, 2002 .001058 
March 6, 2002 .001024 
March 7, 2002 .001035 
March 8, 2002 .001068 
March 9, 2002 .001068 
March 10, 2002 .001068 
March 11, 2002 .001068 
March 12, 2002 .001097 
March 13, 2002 .001110 
March 14, 2002 .001086 
March 15, 2002 .001083 
March 16, 2002 .001083 
March 17, 2002 .001083 
March 18, 2002 .001078 
March 19, 2002 .001098 
March 20, 2002 .001148 
March 21, 2002 .001148 
March 22, 2002 .001122 
March 23, 2002 .001122 
March 24, 2002 .001122 
March 25, 2002 .001122 
March 26, 2002 .001136 
March 27, 2002 .001122 
March 28, 2002 .001086 
March 29, 2002 .001086 
March 30, 2002 .001086 
March 31, 2002 .001086 


Dated: April 1, 2002. 


RICHARD B. LAMAN, 
Chief, 
Customs Information Exchange. 
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(T.D. 02-18) 
FOREIGN CURRENCIES 


DAILY RATES FOR COUNTRIES NOT ON QUARTERLY LIST FOR MARCH 2002 


The Federal Reserve Bank of New York, pursuant to 31 U.S.C. 5151, 
has certified buying rates for the dates and foreign currencies shown 
below. The rates of exchange, based on these buyingrates, are published 
for the information and use of Customs officers and others concerned 


pursuant to Part 159, Subpart C, Customs Regulations (19 CFR 159, 
Subpart C). 


Holiday(s): None. 


Austria schilling: 


March 1, 2002 $0.062877 
March 2, 2002 .062877 
March 3, 2002 .062877 
March 4, 2002 .063262 
March 5, 2002 .063218 
March 6, 2002 .063749 
March 7, 2002 .063916 
March 8, 2002 .063603 
March 9, 2002 .063603 
March 10, 2002 .063603 
March 11, 2002 .063720 
March 12, 2002 .063654 
March 13, 2002 .063734 
March 14, 2002 .064068 
March 15, 2002 .064119 
March 16, 2002 .064119 
March 17, 2002 .064119 
March 18, 2002 064141 
March 19, 2002 .063988 
March 20, 2002 .064214 
March 21, 2002 .064214 
March 22, 2002 .063887 
March 23, 2002 .063887 
March 24, 2002 .063887 
March 25, 2002 .063720 
March 26, 2002 .063712 
March 27, 2002 .063414 
March 28, 2002 .063305 
March 29, 2002 .063349 
March 30, 2002 .063349 
March 31, 2002 .063349 


Belgium franc: 


March 1, 2002 $0.021448 
March 2, 2002 .021448 
March 3, 2002 .021448 
March 4, 2002 .021579 
March 5, 2002 .021564 
March 6, 2002 021745 
March 7, 2002 .021802 
March 8, 2002 .021696 
March 9, 2002 .021696 
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FOREIGN CURRENCIES— Daily rates for countries not on quarterly list for 
March 2002 (continued): 


Belgium franc (continued): 


March 10, 2002 $0.021696 
March 11, 2002 .021735 
March 12, 2002 .021713 
March 13, 2002 .021740 
March 14, 2002 .021854 
March 15, 2002 .021872 
March 16, 2002 .021872 
March 17, 2002 .021872 
March 18, 2002 .021879 
March 19, 2002 .021827 
March 20, 2002 .021904 
March 21, 2002 .021904 
March 22, 2002 .021792 
March 23, 2002 .021792 
March 24, 2002 .021792 
March 25, 2002 .021735 
March 26, 2002 .021733 
March 27, 2002 .021631 
March 28, 2002 .021594 
March 29, 2002 .021609 
March 30, 2002 .021609 
March 31, 2002 .021609 


Finland markka: 


March 1, 2002 $0.145516 
March 2, 2002 .145516 
March 3, 2002 .145516 
March 4, 2002 .146408 
March 5, 2002 .146307 
March 6, 2002 .147534 
March 7, 2002 .147921 
March 8, 2002 .147198 
March 9, 2002 .147198 
March 10, 2002 .147198 
March 11, 2002 .147467 
March 12, 2002 .147316 
March 13, 2002 .147501 
March 14, 2002 .148274 
March 15, 2002 .148392 
March 16, 2002 .148392 
March 17, 2002 .148392 
March 18, 2002 .148443 
March 19, 2002 .148089 
March 20, 2002 .148611 
March 21, 2002 .148611 
March 22, 2002 .147854 
March 23, 2002 .147854 
March 24, 2002 .147854 
March 25, 2002 .147467 
March 26, 2002 .147450 
March 27, 2002 .146761 
March 28, 2002 .146509 
March 29, 2002 .146609 
March 30, 2002 .146609 
March 31, 2002 .146609 
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FOREIGN CURRENCIES—Daily rates for countries not on quarterly list for 
March 2002 (continued): 


France franc: 


March 1, 2002 $0.131899 
March 2, 2002 .131899 
March 3, 2002 .131899 
March 4, 2002 .132707 
March 5, 2002 .132615 
March 6, 2002 .133728 
March 7, 2002 .134079 
March 8, 2002 133423 
March 9, 2002 .133423 
March 10, 2002 .133423 
March 11, 2002 .133667 
March 12, 2002 .133530 
March 13, 2002 .133698 
March 14, 2002 .134399 
March 15, 2002 .134506 
March 16, 2002 .134506 
March 17, 2002 .134506 
March 18, 2002 .134552 
March 19, 2002 ; Ee .134231 
March 20, 2002 bis .134704 
March 21, 2002 .134704 
March 22, 2002 .134018 
March 23, 2002 .134018 
March 24, 2002 .134018 
March 25, 2002 .133667 
March 26, 2002 1383652 
March 27, 2002 133027 
March 28, 2002 .132798 
March 29, 2002 .132890 
March 30, 2002 .132890 
March 31, 2002 .132890 


Germany deutsche mark: 


March 1, 2002 $0.442370 
March 2, 2002 .442370 
March 3, 2002 .442370 
March 4, 2002 .445080 
March 5, 2002 444773 
March 6, 2002 .448505 
March 7, 2002 449681 
March 8, 2002 .447483 
March 9, 2002 .447483 
March 10, 2062 447483 
March 11, 2002 .448301 
March 12, 2002 447841 
March 13, 2002 .448403 
March 14, 2002 450755 
March 15, 2002 .451113 
March 16, 2002 .451113 
March 17, 2002 .451113 
March 18, 2002 .451266 
March 19, 2002 .450193 
March 20, 2002 .451778 
March 21, 2002 .451778 
March 22, 2002 449477 





296 CUSTOMS BULLETIN AND DECISIONS, VOL. 36, NO. 16, APRIL 17, 2002 


FOREIGN CURRENCIES—Daily rates for countries not on quarterly list for 


March 2002 (continued): 


Germany deutsche mark (continued): 


March 23, 2002 
March 24, 2002 
March 25, 2002 
March 26, 2002 
March 27, 2002 
March 28, 2002 
March 29, 2002 
March 30, 2002 
March 31, 2002 


Greece drachma: 


March 1, 2002 
March 2, 2002 
March 3, 2002 
March 4, 2002 
March 5, 2002 
March 6, 2002 
March 7, 2002 
March 8, 2002 
March 9, 2002 
March 10, 2002 
March 11, 2002 
March 12, 2002 
March 13, 2002 
March 14, 2002 
MNES Gore ae to acca aiciti os sais 0.16 avdja: aevaco Lia's tanaagaagenn 
March 16, 2002 
March 17, 2002 
March 18, 2002 
March 19, 2002 
March 20, 2002 
March 21, 2002 
March 22, 2002 
March 23, 2002 
March 24, 2002 
March 25, 2002 
PINE ora osc hc Bia, se aie 4:50 Warde WK Soe ecsiaig aes awe 
March 27, 2002 
March 28, 2002 
March 29, 2002 
March 30, 2002 
NRT 082 Soo 5a cand A etere ke Swe Ona Kie< aw ams 


Ireland pound: 


March 1, 2002 
March 2, 2002 
March 3, 2002 
March 4, 2002 
March 5, 2002 
March 6, 2002 
March 7, 2002 
March 8, 2002 
March 9, 2002 
March 10, 2002 
March 11, 2002 
March 12, 2002 


$0.449477 
449477 
448301 
448250 
446153 
445386 
445693 
445693 
.445693 


$0.002539 
002539 
002539 
002555 
002553 
002574 
.002581 
.002568 
002568 
.002568 
.002573 
002571 
.002574 
002587 
002589 
.002589 
.002589 
.002590 
.002584 
.002593 
002593 
002580 
.002580 
.002580 
.002373 
.002573 
002561 
002556 
002558 
.002558 
.002558 


$1.098577 
1.098577 
1.098577 
1.105307 
1.104545 
1.113814 
1.116735 
1.111275 
1.111275 
1.111275 
1.113306 
1.112164 
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FOREIGN CURRENCIES—Daily rates for countries not on quarterly list for 


March 2002 (continued): 


Ireland pound (continued): 


March 13, 2002 
March 14, 2002 
March 15, 2002 
March 16, 2002 
March 17, 2002 
March 18, 2002 
March 19, 2002 
March 20, 2002 
March 21, 2002 
March 22, 2002 
March 23, 2002 
March 24, 2002 
March 25, 2002 
March 26, 2002 
March 27, 2002 
March 28, 2002 
March 29, 2002 
March 30, 2002 
March 31, 2002 


Italy lira: 


March 1, 2002 
March 2, 2002 
March 3, 2002 
March 4, 2002 
March 5, 2002 
March 6, 2002 
March 7, 2002 
March 8, 2002 
March 9, 2002 
March 10, 2002 
March 11, 2002 
March 12, 2002 
March 13, 2002 
March 14, 2002 
March 15, 2002 
March 16, 2002 
March 17, 2002 
March 18, 2002 
March 19, 2002 
March 20, 2002 
March 21, 2002 
March 22, 2002 
March 23, 2002 
March 24, 2002 
March 25, 2002 
jE Se Ae eee ree a eer eae ee bore 
March 27, 2002 
March 28, 2002 
March 29, 2002 
March 30, 2002 
March 31, 2002 


$1.113560 


1.119401 
1.120290 
1.120290 
1.120290 
1.120671 
1.118004 
1.121941 
1.121941 
1.116227 
1.116227 
1.116227 
1.113306 
1.113179 
1.107973 
1.106069 
1.106831 
1.106831 
1.106831 


$0.000447 
.000447 
000447 
-000450 
000449 
000453 
000454 
000452 
000452 
-000452 
.000453 
000452 
000453 
.000455 
000456 
000456 
-000456 
000456 
.000455 
-000456 
000456 
.000454 
-000454 
000454 
.000453 
000453 
.000451 
000450 
000450 
.000450 
.000450 
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FOREIGN CURRENCIES—Daily rates for countries not on quarterly list for 
March 2002 (continued): 


Luxembourg franc: 


March 1, 2002 $0.021448 
March 2, 2002 .021448 
March 3, 2002 .021448 
March 4, 2002 .021579 
March 5, 2002 .021564 
March 6, 2002 ‘ .021745 
March 7, 2002 .021802 
March 8, 2002 .021696 
March 9, 2002 .021696 
March 10, 2002 .021696 
March 11, 2002 .021735 
March 12, 2002 .021713 
March 13, 2002 .021740 
March 14, 2002 .021854 
March 15, 2002 .021872 
March 16, 2002 .021872 
March 17, 2002 .021872 
March 18, 2002 .021879 
March 19, 2002 .021827 
March 20, 2002 .021904 
March 21, 2002 .021904 
March 22, 2002 .021792 
March 23, 2002 .021792 
March 24, 2002 .021792 
March 25, 2002 .021735 
March 26, 2002 .021733 
March 27, 2002 .021631 
March 28, 2002 .021594 
March 29, 2002 .021609 
March 30, 2002 .021609 
March 31, 2002 .021609 


Netherlands guilder: 


March 1, 2002 $0.392611 
March 2, 2002 392611 
March 3, 2002 .392611 
March 4, 2002 .395016 
March 5, 2002 .3894743 
March 6, 2002 .398056 
March 7, 2002 .399100 
March 8, 2002 .397148 
March 9, 2002 .397148 
March 10, 2002 3897148 
March 11, 2002 397874 
March 12, 2002 .397466 
March 13, 2002 .397965 
March 14, 2002 .400053 
March 15, 2002 .400370 
March 16, 2002 .400370 
March 17, 2002 .400370 
March 18, 2002 .400506 
March 19, 2002 3899553 
March 20, 2002 .400960 
March 21, 2002 .400960 
March 22, 2002 .398918 
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FOREIGN CURRENCIES—Daily rates for countries not on quarterly list for 
March 2002 (continued): 


Netherlands guilder (continued): 


March 23, 2002 $0.398918 
March 24, 2002 .398918 
March 25, 2002 .397874 
March 26, 2002 .397829 
I DR RIS oo oe occa hi, Srv eocera.wa hee ead Hla eee .395969 
March 28, 2002 .395288 
March 29, 2002 .395560 
March 30, 2002 .395560 
March 31, 2002 .395660 


Portugal escudo: 


March 1, 2002 $0.004316 
March 2, 2002 .004316 
March 3, 2002 .004316 
March 4, 2002 .004342 
March 5, 2002 .004339 
March 6, 2002 .004375 
March 7, 2002 .004387 
March 8, 2002 .004365 
March 9, 2002 .004365 
March 10, 2002 .004365 
March 11, 2002 .004373 
March 12, 2002 .004369 
March 13, 2002 .004374 
March 14, 2002 .004397 
March 15, 2002 .004401 
March 16, 2002 .004401 
March 17, 2002 .004401 
March 18, 2002 .004402 
March 19, 2002 .004392 
March 20, 2002 .004407 
March 21, 2002 ace .004407 
March 22, 2002 .004385 
March 23, 2002 .004385 
March 24, 2002 .004385 
March 25, 2002 .004373 
March 26, 2002 .004373 
March 27, 2002 .004353 
March 28, 2002 004345 
March 29, 2002 .004348 
WME I RI Sees cio Waite uere eds alee ermeeeaane s ; .004348 
March 31, 2002 .004348 


South Korea won: 


March 1, 2002 $0.000755 
March 2, 2002 .000755 
March 3, 2002 .000755 
March 4, 2002 .000759 
March 5, 2002 y .000760 
March 6, 2002 .000760 
March 7, 2002 .000761 
March 8, 2002 .000761 
EE SSI ccictk ea a Suda hae eo wee aes .000761 
March 10, 2002 .000761 
March 11, 2002 .000759 
March 12, 2002 .000758 
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FOREIGN CURRENCIES—Daily rates for countries not on quarterly list for 
March 2002 (continued): 


South Korea won (continued): 


PUMA PU CBU cc oa0o\ 0s) Soe) eal. t 1 ete ise be f Swtems dios, ccs age ees $0.000757 
March 14, 2002 .000757 
March 15, 2002 .000756 
March 16, 2002 .000756 
March 17, 2002 .000756 
March 18, 2002 .000754 
March 19, 2002 .000754 
March 20, 2002 .000754 
March 21, 2002 .000754 
March 22, 2002 .000753 
March 23, 2002 .000753 
March 24, 2002 .000753 
March 25, 2002 .000751 
March 26, 2002 .000752 
March 27, 2002 .000751 
March 28, 2002 .000754 
March 29, 2002 .000754 
March 30, 2002 .000754 
March 31, 2002 .000754 


Spain peseta: 


March 1, 2002 $0.005200 
March 2, 2002 .005200 
March 3, 2002 .005200 
March 4, 2002 .005232 
March 5, 2002 .005228 
March 6, 2002 .005272 
SMEAR MEET EES 90 5s Sates wi wie ea ora scacovat ares Casa e asked uw oS aan ols .005286 
March 8, 2002 .005260 
March 9, 2002 .005260 
March 10, 2002 .005260 
March 11, 2002 i .005270 
March 12, 2002 .005264 
March 13, 2002 .005271 
March 14, 2002 .005299 
March 15, 2002 .005303 
March 16, 2002 .005303 
March 17, 2002 .005303 
March 18, 2002 .005305 
March 19, 2002 .005292 
March 20, 2002 .005311 
March 21, 2002 .005311 
March 22, 2002 .005283 
March 23, 2002 .005283 
March 24, 2002 .005283 
March 25, 2002 .005270 
March 26, 2002 .005269 
March 27, 2002 .005244 
March 28, 2002 .005235 
March 29, 2002 .005239 
March 30, 2002 .005239 
TMEMNM EN ENT Sofa reiki, 5rd Ghani assd TRA aca n 3 kb fn Mahalgees Marae We .005239 
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FOREIGN CURRENCIES— Daily rates for countries not on quarterly list for 
March 2002 (continued): 


Taiwan N.T. dollar: 


March 1, 2002 $0.028490 
March 2, 2002 .028490 
March 3, 2002 .028490 
March 4, 2002 .028498 
March 5, 2002 .028514 
March 6, 2002 .028547 
March 7, 2002 .028580 
March 8, 2002 .028612 
March 9, 2002 .028612 
March 10, 2002 eae .028612 
March 11, 2002 .028612 
March 12, 2002 .. .028612 
March 13, 2002 .028588 
March 14, 2002 .028588 
March 15, 2002 .028580 
March 16, 2002 .028580 
March 17, 2002 .028580 
March 18, 200% .028547 
March 19 2 .028531 
March 20, : .028531 
March 21, 5 .028539 
March 22, a .028539 
March 23, 2005 .028539 
March 24, 2005 .028539 
March 25, 2002 .028531 
March 26, 200% .028539 
March 27, : .028555 


March 28, 2002 .028563 
March 29, .028571 
March 30, 2002 028571 


.028571 


RICHARD B. LAMAN, 
Chief, 


Customs Information Exchange. 
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(T.D. 02-19) 
FOREIGN CURRENCIES 


QUARTERLY RATES OF EXCHANGE: 
APRIL 1, 2002 THROUGH JUNE 30, 2002 


The table below lists rates of exchange, in United States dollars for 
certain foreign currencies, which are based upon rates certified to the 
Secretary of the Treasury by the Federal Reserve of New York under 
provisions of 31 U.S.C. 5151, for the information and use of Customs 
officers and others concerned pursuant to Part 159, Subpart C, Customs 
Regulations (19 CFR 159, Subpart C). 





US. 
Country Name of currency dollars 


Australia $0.534700 
0.430108 
0.625195 
SME 50s siceios acd ve cot bes 0.120802 
Denmark 0.117827 
Hong Kong 0.128212 
0.020479 
0.007501 
Malaysia inggi 0.263158 
0.110939 
New Zealand 0.442700 
0.114351 
0.541477 
South Africa 0.088028 
0.010444 
0.097685 
Switzerland 0.602156 
0.022915 
United Kingdom Pound Sterling 1.440700 
Venezuela Bolivar 0.001086 





Dated: April 1, 2002. 


RICHARD B. LAMAN, 
Chief, 
Customs Information Exchange. 





U.S. Customs Service 


General Notices 


DEPARTMENT OF THE TREASURY, 
OFFICE OF THE COMMISSIONER OF CUSTOMS, 
Washington, DC, April 3, 2002. 
The following documents of the United States Customs Service, 
Office of Regulations and Rulings, have been determined to be of suffi- 
cient interest to the public and U.S. Customs Service field offices to 
merit publication in the Customs BULLETIN. 
JOHN DURANT, 
(for Douglas M. Browning, Acting Assistant Commissioner, 
Office of Regulations and Rulings.) 


PROPOSED REVOCATION OF RULING LETTER AND 
REVOCATION OF TREATMENT RELATING TO TARIFF 
CLASSIFICATION OF COMPONENTS FOR ELECTRICAL 
TRANSFORMER CORES 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of proposed revocation of ruling letter and revocation 
of treatment relating to tariff classification of components for electrical 
transformer cores. 


SUMMARY: Pursuant to section 625(c), Tariff Act of 1930 (19 U.S.C. 
1625(c)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs intends to revoke a ruling relating to the classifica- 
tion, under the Harmonized Tariff Schedule of the United States 
(HTSUS), of components for electrical transformer cores, and to revoke 
any treatment Customs has previously accorded to substantially identi- 
cal transactions. These articles are individual pieces of alloy steel, cut to 
specific sizes and shapes, for use as components of cores for electrical 
transformers. Customs invites comments on the correctness of the pro- 
posed action. 


DATE: Comments must be received on or before May 17, 2002. 


33 
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ADDRESS: Written comments are to be addressed to U.S. Customs Ser- 
vice, Office of Regulations and Rulings, Attention: Regulations Branch, 
1300 Pennsylvania Avenue, N.W., Washington, D.C. 20229. Submitted 


comments may be inspected at the same location during regular busi- 
ness hours. 


FOR FURTHERINFORMATION CONTACT: James A. Seal, Commer- 
cial Rulings Division (202) 927-0760. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 

On December 8, 1993, Title VI (Customs Modernization), of the 
North American Free Trade Agreement Implementation Act (Pub. L. 
103-182, 107 Stat. 2057), became effective. Title VI amended many sec- 
tions of the Tariff Act of 1930, as amended, and related laws. Two new 
concepts which emerge from the law are informed compliance and 
shared responsibility. These concepts are based on the premise that 
in order to maximize voluntary compliance with Customs laws and reg- 
ulations, the trade community needs to be clearly and completely in- 
formed of its legal obligations. Accordingly, the law imposes a greater 
obligation on Customs to provide the public with improved information 
concerning the trade community’s rights and responsibilities under the 
Customs and related laws. In addition, both the trade and Customs 
share responsibility in carrying out import requirements. For example, 
under section 484, Tariff Act of 1930, as amended (19 U.S.C. 1484), the 
importer of record is responsible for using reasonable care to enter, clas- 
sify and declare value on imported merchandise, and to provide other 
necessary information to enable Customs to properly assess duties, col- 
lect accurate statistics and determine whether any other legal require- 
ment is met. 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 US.C. 
1625(c)(1)), as amended by section 623 of Title VI, this notice advises in- 
terested parties that Customs intends to revoke a ruling relating to the 
tariff classification of components for electrical transformer cores. Al- 
though in this notice Customs is specifically referring to one ruling, HQ 
958077, this notice covers any rulings on this merchandise which may 
exist but have not been specifically identified. Customs has undertaken 
reasonable efforts to search existing data bases for rulings in addition to 
the one identified. No further rulings have been identified. Any party 
who has received an interpretative ruling or decision (i.e., ruling letter, 
internal advice memorandum or decision, or protest review decision) on 
the merchandise subject to this notice, should advise Customs during 
this notice period. 

Similarly, pursuant to section 625(c)(2), Tariff Act of 1930 (19 U.S.C. 
1625(c)(2)), as amended by section 623 of Title VI, Customs intends to 
revoke any treatment previously accorded by Customs to substantially 
identical transactions. This treatment may, among other reasons, be the 
result of the importer’s reliance on a ruling issued to a third party, Cus- 
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toms personnel applying a ruling of a third party to importations of the 
same or similar merchandise, or the importer’s or Customs previous in- 
terpretation of the HTSUS. Any person involved in substantially identi- 
cal transactions should advise Customs during this notice period. An 
importer’s failure to advise Customs of substantially identical transac- 
tions or of a specific ruling not identified in this notice, may raise issues 
of reasonable care on the part of the importer or his agents for importa- 
tions of merchandise subsequent to this notice. 

In HQ 958077, dated January 31, 1996, certain steel pieces, cut to spe- 
cific sizes and shapes in Canada from alloyed silicon electrical steel in 
coils, were held to be classifiable in subheading 7226.10.50 (now 
7226.11.90), HTSUS, as flat-rolled products of grain oriented, silicon 
electrical steel, of a width of less than 300 mm. This ruling was based on 
the fact that the merchandise conformed to the tariff definition in Chap- 
ter 72, HTSUS, for Flat-rolled products. The ruling also denied originat- 
ing-goods status under the North American Free Trade Agreement 
(NAFTA), for the merchandise entering the customs territory. HQ 
958077 is set forth as “Attachment A” to this document. 

It is now Customs position that these cut-to-size steel shapes are clas- 
sifiable in subheading 8504.90.95, HTSUS, as other parts of electrical 
transformers. Pursuant to 19 U.S.C. 1625(c)(1)), Customs intends to re- 
voke H@ 958077 and any other ruling not specifically identified to re- 
flect the proper classification of the merchandise pursuant to the 
analysis in HQ 965472, which is set forth as “Attachment B” to this do- 
cument. The change in classification proposed by HQ 965472 is suffi- 


cient to confer originating-goods status under the NAFTA. Additionally, 
pursuant to 19 U.S.C. 1625(c)(2), Customs intends to revoke any treat- 
ment it previously accorded to substantially identical transactions. Be- 
fore taking this action, we will give consideration to any written 
comments timely received. 


Dated: March 14, 2002. 


MARVIN AMERNICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 


[Attachments] 
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[ATTACHMENT A] 


DEPARTMENT OF THE TREASURY, 
US. Customs SERVICE, 
Washington, DC, January 31, 1996. 


CLA-2 RR:TC:MM 958077 JAS 
Category: Classification 


Tariff No. 7226.10.50 
Mr. MAGNUS WALLER 


CorMas, INC. 
279 Sumach Drive, RR #2 
Burlington, Ontario L7R 3X5 


Re: Transformer Cores; Flat-Rolled Products of Other Alloy Steel, Chapter 72, Note 1(k); 
Unfinished Parts of Apparatus for Transforming Electrical Current, Subheading 
8504.90.90; Originating Goods, North American Free Trade Agreement (NAFTA); 
General Note 12(b)(ii)(A), General Note 12(t)/85.8. 


DEAR Mr. WALLER: 


In a letter, dated June 5, 1995, you inquire whether the processing in Canada of alloy 
steel in coils from the United Kingdom is sufficient to confer originating goods status for 
purposes of the North American Free Trade Agreement (NAFTA). Your letter to us wasin 
response to NY 807312, dated March 17, 1995, in which the Area Director of Customs, 
New York Seaport, requested certain additional information. In preparing this response, 
full consideration was given to the further information you provided to this office by tele- 
phone on December 20, 1995. 


Facts: 


The merchandise entering the customs territory of the United States from Canada is 
individual pieces of alloyed steel, each measuring 4 inches wide, from 10 to 20 inches long, 
and from .009 to .014 inch in thickness. These steel pieces, which will be incorporated into 
cores for electrical transformers, are made in Canada from alloyed, grain oriented, electri- 
cal steel from the United Kingdom imported into Canada in coils. In Canada, the steel is 
uncoiled and the individual pieces cut to specific sizes and shapes as required by the trans- 
former manufacturer. These pieces, referred to in the trade as legs and yokes, are ready for 
assembly, without further fabrication. You state that after importation into the United 
States, several thousand of these steel pieces are stacked and clamped into an E-shape, 
and the legs of the E are then encased in copper windings to complete the transformer. 
Electricity is passed through the copper to magnetize the core. It is your contention that 
these steel shapes are transformed in Canada into unfinished transformer cores that, 
upon importation into the customs territory of the United States, are classifiable in sub- 
heading 8504.90.90, Harmonized Tariff Schedule of the United States (HTSUS), as other 
parts of electrical transformers. In your opinion, thisis a change in tariff classification suf- 
ficient to confer originating goods status on the merchandise for purposes of the NAFTA. 


Issue: 


Whether the processing in Canada of alloyed, grain oriented, electrical steel in coils 


from anon-NAFTA country, is sufficient to confer originating goods status for purposes of 
the NAFTA. 


Law and Analysis: 


To be eligible for tariff preferences under the NAFTA, goods must be “originating 


goods” within the rules of origin in General Note 12(b), HTSUS. General Notes 12(b)(I) 
and (ii)(A), HTSUS, state: 


[flor the purposes of this note, goods imported into the customs territory of the 
United States are eligible for the tariff treatment and quantitative limitations set 
pr ra the tariff schedule as “goods originating in the territory of a NAFTA party” 
only if— 
(I) they are goods wholly obtained or produced entirely in the territory of Cana- 
da, Mexico and/or the United States; or 
(II) they have been transformed in the territory of Canada, Mexico and/or the 
United States so that— 
(A) except as provided in subdivision (f) of this note, each of the non-origi- 
nating materials used in the production of such goods undergoes a change in 
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tariff classification described in subdivisions (r), (s) and (t) of this note or the 
rules set forth therein * * * 


One such authorized change in tariff classification is a change to subheading 8504.90 
from any other heading. General Note 12(t)/85.8, HTSUS. In this regard, the term 
Flat-rolled products is defined in relevant part as rolled products of solid rectangular 
(other than square) cross section, which do not conform to the definition of Rule 1(ij) 
(Semifinished products), in the form of coils of successively superimposed layers, or 
straight lengths, which if of a thickness less than 4.75 mm are of a width measuring at 
least 10 times the thickness or if of a thickness of 4.75 mm or more are of a width which 
exceeds 150 mm and measures at least twice the thickness. Chapter 72, Note 1(k), 
HTSUS. 

You state the alloyed, grain oriented, electrical steel in coils entering Canada is provided 
for either in heading 7225 or in heading 7226. The processing in Canada results in individ- 
ual steel pieces that are straight lengths of a thickness less than 4.75 mm with a width 
measuring at least 10 times the thickness. Upon importation into the United States, the 
individual steel pieces remain flat-rolled products of heading 7226 and an authorized 
change in tariff classification does not occur. For this reason, the goods are not eligible for 
preferential treatment under the NAFTA. 


Holding: 

Under the authority of GRI 1, the individual pieces of alloyed, grain oriented, electrical 
steel, as described, are provided for in heading 7226. They are classifiable in subheading 
7226.10.50, HTSUS, as flat-rolled products of other alloy silicon electrical steel, of a width 
of less than 300 mm. As they are not “goods originating in the territory ofa NAFTA party,” 
they are dutiable at the rate of 6.3 percent ad valorem. 

MARVIN M. AMERNICK, 
(for John Durant, Director, 
Tariff Classification Appeals Division.) 


[ATTACHMENT B] 


DEPARTMENT OF THE TREASURY, 
US. CusToMs SERVICE, 
Washington, DC. 


CLA-2 RR:CR:GC 965472 JAS 
Category: Classification 


Tariff No. 8504.90.95 
Mr. CHRIS BROWN 


COGENT POWER, INC. 
279 Sumach Drive, RR#2 
Burlington, ON, Canada L7R 3X5 


Re: Alloy Steel Shapes for Use in Electrical Transformer Cores; HQ 958077 Revoked. 


DEAR Mr. Brown: 

In our ruling to CorMag Inc., the predecessor to Cogent Power Inc., HQ 958077, dated 
January 31, 1996, the processing in Canada of alloy steel in coils from the United Kingdom 
into cut-to-size steel shapes was held to be insufficient to confer originating-goods status 
under the North American Free Trade Agreement (NAFTA), on the steel shapes entering 


the customs territory. We have reconsidered this decision and now believe that it is incor- 
rect. 


Facts: 


As described in HQ 958077, the merchandise entering the customs territory of the 
United States from Canada is individual pieces of alloyed steel, each measuring 4 inches 
wide, from 10 to 20 inches long, and from .009 to .014 inch in thickness. These steel pieces, 
which will be incorporated into cores for electrical transformers, are made in Canada from 
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alloyed, grain-oriented, electrical steel from the United Kingdom imported into Canadain 
coils. In Canada, the steel is uncoiled and the individual pieces cut to specific sizes and 
shapes as required by the transformer manufacturer. These pieces, referred to in the trade 
as legs and yokes, are ready for assembly, without further fabrication. After importation, 
several thousand of these steel pieces are stacked and clamped into an E-shape, and the 
legs of the E are then encased in copper windings to complete the transformer. Electricity 
is passed through the copper to magnetize the core. 

We rejected your proposed classification of the merchandise as unfinished transformer 
cores classifiable in subheading 8504.90.95, Harmonized Tariff Schedule of the United 
States (HTSUS), as other parts of electrical transformers. It was Customs belief that 
though cut-to-size, the shapes nevertheless conformed to the definition for Flat-rolled 
products, in Chapter 72, Note 1(k), HTSUS. Classification of the merchandise as a flat- 
rolled product is not sufficient to confer originating-goods status on the merchandise un- 
der the NAFTA. However, we have now had occasion to reconsider both the classification 
of this merchandise, and its status as originating goods. 


Issue: 


Whether the processing in Canada of alloyed, grain-oriented, electrical steel in coils 


from anon-NAFTA country, is sufficient to confer originating-goods status for purposes of 
the NAFTA. 


Law And Analysis: 


Under General Rule of Interpretation (GRI) 1, Harmonized Tariff Schedule of the 
United States (HTSUS), goods are to be classified according to the terms of the headings 
and any relative section or chapter notes, and provided the headings or notes do not re- 
quire otherwise, according to GRIs 2 through 6. 

Additional U.S. Rule on Interpretation 1(c), HTSUS, states, in part, that in the absence 
of special language or context which otherwise requires a provision for parts of an article 
covers products solely or principally used as a part of such articles but a provision for 
“parts” shall not prevail over a specific provision for such part. It wason this basis that HQ 
958077 concluded that the merchandise at issue was specifically provided for as a flat- 
rolled product. 

Subject to certain exceptions that are not relevant here, goods that are identifiable as 
parts of machines or apparatus of Chapter 84 or Chapter 85 are classifiable in accordance 
with Section XVI, Note 2, HTSUS. Parts which are goods included in any of the headings of 
Chapters 84 and 85 are in all cases to be classified in their respective headings. See Note 
2(a). Other parts, if suitable for use solely or principally with a particular machine, or with 
a number of machines of the same heading, are to be classified with the machines of that 
kind. See Note 2(b). Upon further consideration of the law in these circumstances, we be- 
lieve that Section XVI, Note 2, HTSUS, provides “special language or context” that re- 
quires a determination of whether the cut-to-size steel shapes are goods included in a 
heading of chapter 84 or 85, or are parts suitable for use solely or principally with a ma- 
chine or apparatus of either of those chapters. See Mitsubishi International Corporation v. 
U.S., 5F. Supp. 2d 991 (CIT 1998), H@ 954768, dated January 4, 1994, and cases cited. 

The facts indicate that the individual pieces at issue are cut to specific sizes and shapes 
as required by the transformer manufacturer. These pieces are ready for assembly, with- 
out further fabrication, into cores for electrical transformers. For tariff purposes, a “part” 
is an integral, constituent component of another article, necessary to the completion of 
the article with which it is used, and which enables that article to function in the manner 
for which it was designed. Upon the stated facts, it is apparent from their intended use in 
cores for electrical transformers, that the cut-to-size steel pieces or shapes qualify as parts 
for tariff purposes. They are not goods included in any heading of chapters 84 or 85. Under 
Section XVI, Note 2(b), HTSUS, therefore, the merchandise appears to be principally, if 
not solely, used with electrical transformers of heading 8504. Classification as parts, in 
subheading 8504.90.95, HTSUS, is therefore appropriate. 

To be eligible for tariff preferences under the NAFTA, goods must be “originating 


goods” within the rules of origin in General Note 12(b), HTSUS. General Notes 12(b)(I) 
and (ii)(A), HTSUS, state: 


[flor the purposes of this note, goods imported into the customs territory of the 
United States are eligible for the tariff treatment and quantitative limitations set 
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forth in the tariff schedule as “goods originating in the territory of a NAFTA party” 
only if— 


(I) they are goods wholly obtained or produced entirely in the territory of Cana- 
da, Mexico and/or the United States; or 

(II) they have been transformed in the territory of Canada, Mexico and/or the 
United States so that— 

(A) except as provided in subdivision (f) of this note, each of the non-origi- 
nating materials used in the production of such goods undergoes a change in 
tariff classification described in subdivisions (r), (s) and (t) of this note or the 
rules set forth therein * * * 

One such authorized change in tariff classification is a change to subheading 8504.90 
from any other heading. General Note 12(t)/85.8, HTSUS. As stated in HQ 958077, the 
alloyed, grain-oriented, electrical steel in coils entering Canada constitutes Flat-rolled 
products, as defined in Chapter 72, Note 1(k), HTSUS. The merchandise is provided for 
either in heading 7225 or in heading 7226, HTSUS, depending on width. As the processing 
in Canada results in individual steel pieces that qualify as parts under subheading 
8504.90, HTSUS, the requisite originating-goods status is conferred on the merchandise 
entering the customs territory, as required by General Note 12(t)/85.8, HTSUS. 
Holding: 

Under the authority of GRI 1, and Section XVI, Note 2(b), HTSUS, the individual pieces 
of alloyed, grain-oriented electrical steel, imported into the customs territory in the man- 
ner herein described, are provided for in heading 8504. They are classifiable in subheading 
8504.90.95, HTSUS. The merchandise qualifies as “goods originating in the territory of a 
NAFTA party,” and is therefore eligible for preferential tariff treatment under the NAF- 


TA. 
Effect on Other Rulings: 
H@ 958077, dated January 31, 1996, is revoked. In accordance with 19 U.S.C. 1625(c), 
this ruling will become effective 60 days after its publication in the Customs BULLETIN. 
JOHN DURANT, 


Director, 
Commercial Rulings Divis ‘on. 


PROPOSED REVOCATION OF RULING LETTER AND OF 
TREATMENT RELATING TO THE TARIFF CLASSIFICATION 
OF DESMODUR IL 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of proposed revocation of tariff classification ruling 
letter and treatment relating to the classification of Desmodur IL. 


SUMMARY: Pursuant to section 625(c), Tariff Act of 1930 (19 U.S.C. 
1625(c)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs intends to revoke a ruling concerning the tariff classi- 
fication of Desmodur IL, under the Harmonized Tariff Schedule of the 
United States (HTSUS). Similarly, Customs intends to revoke any treat- 
ment previously accorded by Customs to substantially identical transac- 
tions. Comments are invited on the correctness of the proposed actions. 
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DATE: Comments must be received on or before May 17, 2002. 


ADDRESS: Written comments (preferably in triplicate) are to be ad- 
dressed to U.S. Customs Service, Office of Regulation and Rulings, 
Attention: Commercial Rulings Division, 1300 Pennsylvania Avenue, 
N.W., Washington, D.C. 20229. Comments submitted may be inspected 
at the same address during regular business hours. 


FOR FURTHERINFORMATION CONTACT: Allyson Mattanah, Gen- 
eral Classification Branch, (202) 927-2326. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


On December 8, 1993, Title VI (Customs Modernization), of the 
North American Free Trade Agreement Implementation Act (Pub. L. 
103-182, 107 Stat. 2057) (hereinafter “Title VI”), became effective. 
Title VI amended many sections of the Tariff Act of 1930, as amended, 
and related laws. Two new concepts which emerge from the law are “in- 
formed compliance” and “shared responsibility.” These concepts 
are premised on the idea that in order to maximize voluntary com- 
pliance with Customs laws and regulations, the trade community needs 
to be clearly and completely informed of its legal obligations. According- 
ly, the law imposes a greater obligation on Customs to provide the public 
with improved information concerning the trade community’s responsi- 
bilities and rights under the Customs and related laws. In addition, both 
the trade and Customs share responsibility in carrying out import re- 
quirements. For example, under section 484 of the Tariff Act of 1930, as 
amended (19 U.S.C. §1484), the importer of record is responsible for us- 
ing reasonable care to enter, classify and value imported merchandise, 
and provide any other information necessary to enable Customs to prop- 
erly assess duties, collect accurate statistics and determine whether any 
other applicable legal requirement is met. 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 US.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs intends to revoke a ruling pertaining to the tariff clas- 
sification of Desmodur IL. Although in this notice Customs is 
specifically referring to New York Ruling Letter (NY) 850109, dated 
May 1, 1990, this notice covers any rulings on this merchandise which 
may exist but have not been specifically identified. Customs has under- 
taken reasonable efforts to search existing data bases for rulings in addi- 
tion to the one identified. No further rulings have been found. This 
notice will cover any rulings on this merchandise that may exist but 
have not been specifically identified. Any party who has received an in- 
terpretive ruling or decision (i.e., ruling letter, internal advice memo- 
randum or decision or protest review decision) on the merchandise 
subject to this notice, should advise Customs during this notice period. 
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Similarly, pursuant to section 625(c)(2), Tariff Act of 1930 (19 U.S.C. 
1625(c)(2)), as amended by section 623 of Title VI, Customs intends to 
revoke any treatment previously accorded by Customs to substantially 
identical transactions. This treatment may, among other reasons, be the 
result of the importer’s reliance on a ruling issued to a third party, Cus- 
toms personnel applying a ruling of a third party to importations of the 
same or similar merchandise, or the importer’s or Customs previous in- 
terpretation of the Harmonized Tariff Schedule of the United States 
(HTSUS). Any person involved in substantially identical transactions 
should advise Customs during this notice period. An importer’s failure 
to advise Customs of substantially identical transactions or of a specific 
ruling not identified in this notice, may raise issues of reasonable care 
on the part of the importer or his agents for importations of merchan- 
dise subsequent to this notice. 

In NY 850109, Customs classified Desmodur IL in subheading 
3909.30.00, HTSUS, which provides for “[A]mino-resins, phenolic res- 
ins and polyurethanes, in primary forms: [O]ther amino-resins.” NY 
850109 is set forth as Attachment “A” to this document. It is now Cus- 
toms position that this article was not correctly classified in subheading 
3909.30.00, HTSUS, because Desmodur IL is not an amino resin, a poly- 
urethane or a resol. Rather, Desmodur IL is a product specified in note 3 
to chapter 39 as an “other prepolymer” classifiable in heading 3911, 
HTSUS. 

Customs, pursuant to 19 U.S.C. 1625(c)(1), intends to revoke NY 
850109 and any other ruling not specifically identified, to reflect the 


proper classification of the merchandise pursuant to the analysis set 
forth in Proposed Headquarters Ruling Letter (HQ) 965435. (see At- 
tachment “B” to this document). Additionally, pursuant to 19 U.S.C. 
1625(c)(2), Customs intends to revoke any treatment previously ac- 
corded by Customs to substantially identical transactions. Before tak- 
ing this action, consideration will be given to any written comments 
timely received. 


Dated: March 29, 2002. 


MARVIN AMERNICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 


[Attachments] 
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[ATTACHMENT A] 


DEPARTMENT OF THE TREASURY, 
US. Customs SERVICE, 
New York, NY, May 1, 1990. 


CLA-2-29:S:N:N1:238 850109 
Category: Classification 


Tariff No. 3909.30.0000 
Ms. KAREN K. Davis 


Mosay CORPORATION 
Mobay Road 
Pittsburgh, PA, 15205-9741 


Re: The tariff classification of Desmodur IL from West Germany. 


DEAR Ms. Davis: 


In your letter dated February 20, 1990 you requested a tariff classification ruling. 

Desmodur IL is an aromatic polyisocyanate based on polymeric toluene diisocyanate 
(TDD), and disssolved in butyl acetate. 

The applicable subheading for the Desmodul IL will be 3909.30.0000, Harmonized Tar- 
iff Schedule of the United States (HTS), which provides for other amino resins. The duty 
rate will be 6.9 percent ad valorem. 

This ruling is being issued under the provisions of Section 177 of the Customs Regula- 
tions (19 C.ER. 177). 

This merchandise may be subject to the regulations of the Environmental Protection 
Agency, Office of Pesticides and Toxic Substances. You may contact them at 402 M Street, 
SW, Washington, D.C. 20460, telephone number (800) 424-9086. 

A copy of this ruling letter should be attached to the entry documents filed at the time 
this merchandise is imported. If the documents have been field without a copy, this ruling 
should be brought to the attention of the Customs officer handling the transaction. 

JEAN F. MAGUIRE, 
Area Director, 
New York Seaport. 


[ATTACHMENT B] 


DEPARTMENT OF THE TREASURY, 
US. CusToms SERVICE, 
Washington, DC. 


CLA-2 RR:CR:GC 965435 AM 
Category: Classification 


Tariff No. 3911.90.45 
Mr. KENNETH G. WEIGEL 


Mr. DaviD P. SANDERS 
KIRKLAND & ELLIS 

655 Fifteenth Street, N.W. 
Washington, DC 20005 


Re: NY 850109: Desmodur IL. 


DEAR Mr. WEIGEL AND MR. SANDERS: 


This is in reference to New York Ruling Letter (NY) 850109, issued to Mobay Corpora- 
tion, by Customs National Commodity Specialist Division, New York, on May 1, 1990, con- 
cerning the classification, under the Harmonized Tariff Schedule of the United States 
(HTSUS), of Desmodur IL. We have reviewed the decision in NY 850109, and have deter- 
mined that the classification set forth therein, is in error. This ruling revokes NY 850109. 

In your electronic message of March 27, 2002, you state that “Mobay was merged out of 
existence in Miles, Inc., which was then merged out of existence into Bayer Corp.” We are 
therefore addressing this ruling to you as counsel for Bayer Corporation. 
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Facts: 


Desmodur IL is formed by the condensation of diisocyanates. It is described in NY 
850109 as an aromatic polyisocyanate based on polymeric toluene diisocyanate (TDI) dis- 
solved in butyl acetate. The average number of repeating monomer units is seven. After 
importation, Desmodur IL is reacted with either a polyether or a polyester polyol to form 
polyurethane coatings for wood, metal and paper substrates. 

Customs Laboratory Report 2-1990-30613 dated April 3, 1990, states “[T]he sample, a 
clear colorless liquid, is a solution of 1,3,5-bis(3-isocyanato-4-methylpheny])-2,4,6-tria- 
zine(1H,3H,5H)-trione (56% by weight) in an organic solvent (butyl acetate). Accordingto 
information received, Desmodur IL can be combined with polyesters to formulate fast dry- 
ing 2 component polyurethane coatings. In our opinion, the sample is a prepolymer for 
polyurethane resins.” 

In NY 850109, Customs classified the merchandise in subheading 3909.30.00, HTSUS, 


which provides for “[A]mino-resins, phenolic resins and polyurethanes, in primary forms: 
{O]ther amino-resins.” 


Issue: 
What is the classification of Desmodur IL under the HTSUS? 
Law and Analysis: 


Merchandise imported into the US. is classified under the HTSUS. Tariff classification 
is governed by the principles set forth in the General Rules of Interpretation (GRIs) and, 
in the absence of special language or context that requires otherwise, by the Additional 
US. Rules of Interpretation. The GRIs and the Additional U.S. Rules of Interpretation are 
part of the HTSUS and are to be considered statutory provisions of law. 

GRI 1 requires that classification be determined first according to the terms of the head- 
ings of the tariff schedule and any related section or chapter notes and, unless otherwise 
required, according to the remaining GRIs taken in order. GRI 6 requires that the classifi- 
cation of goods in the subheadings of headings shall be determined according to the terms 
of those subheadings, any related subheading notes and mutatis mutandis, to the GRIs. 

Ininterpreting the HTSUS, the Explanatory Notes (ENs) ofthe Harmonized Commodi- 
ty Description and Coding System may be utilized. The ENs, although not dispositive or 
legally binding, provide a commentary on the scope of each heading, and are generally in- 
dicative of the proper interpretation of the HTSUS. See T.D. 89-80, 54 Fed. Reg. 35127 
(August 23, 1989). 

The following HTSUS provisions are under consideration: 


3909 Amino-resins, phenolic resins and polyurethanes, in primary forms: 
3909.30.00 Other amino-resins 


* * * * * x x 


3911 Petroleum resins, coumarone-indene resins, polyterpenes, polysul- 
fides, polysulfones and other products specified in note 3 to this chap- 
ter, not elsewhere specified or included, in primary forms: 

3911.90 Other: [than Petroleum resins, coumarone, indene or coumarone- 

indene resins; polyterpenes] 
Other: [than elastomeric] 
Containing monomer units which are aromatic or modified 
aromatic, or which are obtained derived or manufactured in 
whole or in part therefrom: 
Thermosetting: 


3911.90.45 Other: [than 1,1’-Bis(methylenedi-4, 1-phenylene)- 
1H-pyrrole-2,5-dione, copolymer with 4,4’-methyle- 
nebis (benzeneamine); and Hydrocarbon novolac cy- 
anate ester] 

Chapter 39, note 3, HTSUS,states the following: 


Headings 3901 to 3911 apply only to goods of a kind produced by chemical synthesis, 
falling in the following categories: 


(a) oan synthetic polyolefins of which less than 60 percent by volume distills 


at 300°C, after conversion to 1,013 millibars when a reduced-pressure distilla- 
tion method is used (headings 3901 and 3902); 


(b) Resins, not highly polymerized, of the coumarone-indene type (heading 
3911); 
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(c) Other synthetic polymers with an average of at least five monomer units; 
(d) Silicones (heading 3910); 


(e) Resols (heading 3909) and other prepolymers. 
EN 39.09 states, in pertinent part, the following: 
This heading covers: 

(1) Amino-resins 
These are formed by the condensation of amines or amides with aldehydes 
(formaldehyde, furfuraldehyde, etc.). The most important are urea resins 
(for example, urea-formaldehyde), thiourea resins (for example, thiourea- 
formaldehyde), melamine resins (for example, melamine-formaldehyde) 
and aniline resins (for example, aniline-formaldehyde). 


* * * * * * * 


Polyamine resins, such as poly(ethyleneamines), are not amino-resins and 
fallin heading 39.11 when complying with the requirements of Note 3 to this 

Chapter. 

* * * * * * * 
(3) Polyurethanes 

This class includes all polymers produced by the reaction of polyfunctional 
isocyanates with polyhydroxy compounds, such as, castor oil, bu- 
tane-1,4-diol, polyether polyols, polyester polyols. Polyurethanes exist in 
various forms, of which the most important are the foams, elastomers, and 
coatings. They are also used as adhesives, moulding compounds and fibres. 
Desmodur IL is not an amino resin formed by the condensation of amines or amides 
with aldehydes. The repeating unit portion of Desmodur IL is polymerized by isocyanate 
groups. Subheading 3909.50.50, HTSUS, provides for other polyurethanes. Polyure- 
thanes include all polymers produced by the reaction of polyfunctional isocyanates with 
polyhydroxy compounds. Only after importation will the product, a polyfunctional isocya- 
nate, be reacted with a polyether or polyol to form polyurethane. Desmodur IL as im- 
ported is a prepolymer for making polyurethane resins and is not a polyurethane. Chapter 
39, Note 3(e) specifies that resols are classified in heading 3909, HTSUS, but that other 
prepolymers may be classified in headings 3901 through 3911, HTSUS. Desmodur IL is 
not a resol. Hence, Desmodur IL is a product specified in note 3 to chapter 39 as a prepo- 
lymer and by the terms of those headings, falls to be classified in heading 3911, HTSUS. 


Holding: 


Desmodur ILis classified in subheading 3911.90.45, HTSUS, the provision for “[P]etro- 
leum resins, coumarone-indene resins, polyterpenes, polysulfides, polysulfones and other 
products specified in note 3 to this chapter, not elsewhere specified or included, in primary 
forms: [O]ther: [O]ther: [C]ontaining monomer units which are aromatic or modified aro- 
matic, or which are obtained derived or manufactured in whole or in part therefrom: 
[T]hermosetting: [O]ther.” 


Effect on Other Rulings: 
NY 850109, dated May 1, 1990, is revoked. 
JOHN DURANT, 


Director, 
Commercial Rulings Division. 
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PROPOSED MODIFICATION OF RULING LETTER AND 
REVOCATION OF TREATMENT RELATING TO TARIFF 
CLASSIFICATION OF CERTAIN WOVEN PAPER PLACE MATS 


AGENCY: U.S. Customs Service; Department of the Treasury. 


ACTION: Notice of proposed modification of tariff classification ruling 
letter and revocation of treatment relating to the classification of cer- 
tain woven paper place mats (placemats). 


SUMMARY: Pursuant to section 625(c), Tariff Act of 1930 (19 U.S.C. 
1625(c)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs intends to modify one ruling relating to the tariff clas- 
sification, under the Harmonized Tariff Schedule of the United States 
(HTSUS), of certain woven paper placemats. Similarly, Customs pro- 
poses to revoke any treatment previously accorded by it to substantially 
identical merchandise. Comments are invited on the correctness of the 
intended actions. 


DATE: Comments must be received on or before May 17, 2002. 


ADDRESS: Written comments (preferably in triplicate) are to be ad- 
dressed to U.S. Customs Service, Office of Regulations and Rulings, 
Attention: Regulations Branch, 1300 Pennsylvania Avenue, N.W,, 
Washington, D.C. 20229. Submitted comments may be inspected at the 
same location during regular business hours. 


FOR FURTHER INFORMATION CONTACT: Timothy Dodd, Textiles 
Branch: (202) 927-1735. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 

On December 8, 1993, Title VI, (Customs Modernization), of the 
North American Free Trade Agreement Implementation Act (Pub. L. 
103-182, 107 Stat. 2057) (hereinafter “Title VI”), became effective. 
Title VI amended many sections of the Tariff Act of 1930, as amended, 
and related laws. Two new concepts which emerge from the law are “in- 
formed compliance” and “shared responsibility.” These concepts 
are premised on the idea that in order to maximize voluntary com- 
pliance with Customs laws and regulations, the trade community needs 
to be clearly and completely informed of its legal obligations. According- 
ly, the law imposes a greater obligation on Customs to provide the public 
with improved information concerning the trade community’s responsi- 
bilities and rights under the Customs and related laws. In addition, both 
the trade and Customs share responsibility in carrying out import re- 
quirements. For example, under section 484 of the Tariff Act of 1930, as 
amended (19 U.S.C. §1484), the importer of record is responsible for us- 
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ing reasonable care to enter, classify and value imported merchandise, 
and provide any other information necessary to enable Customs to prop- 
erly assess duties, collect accurate statistics and determine whether any 
other applicable legal requirement is met. 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI, this notice advises in- 
terested parties that Customs intends to modify one ruling relating to 
the tariff classification of certain woven paper placemats. Although in 
this notice Customs is specifically referring to one ruling letter, this no- 
tice covers any rulings on this merchandise which may exist but have 
not been specifically identified. Customs has undertaken reasonable ef- 
forts to search existing data bases for rulings in addition to the one iden- 
tified. No further rulings have been found. Any party who has received 
an interpretive ruling or decision (i.e., ruling letter, internal advice 
memorandum or decision or protest review decision) on the merchan- 
dise subject to this notice, should advise Customs during this notice per- 
iod. Similarly, pursuant to section 625(c)(2), Tariff Act of 1930 (19 U.S.C. 
1625(c)(2)), as amended by section 623 of Title VI, Customs intends to 
revoke any treatment previously accorded by Customs to substantially 
identical merchandise. This treatment may, among other reasons, be 
the result of the importer’s reliance on a ruling issued to a third party, 
Customs personnel applying a ruling of a third party to importations of 
the same or similar merchandise, or the importer’s or Customs previous 
interpretation of the HTSUS. Any person involved with substantially 
identical merchandise should advise Customs during this notice period. 
An importer’s failure to advise Customs of substantially identical mer- 
chandise or of a specific ruling not identified in this notice, may raise is- 
sues of reasonable care on the part of the importers or their agents for 
importations of merchandise subsequent to this notice. 

In New York Ruling Letter (NY) E88353, dated November 16, 1999, 
the Customs Service classified a certain woven paper placemat under 
subheading 6302.59.0020, HTSUSA, which covers other table linen of 
other textile materials. NY E88353 is set forth as “Attachment A” to this 
document. 

It is now Customs position that the proper classification for the woven 
paper placemat is subheading 4601.99.0500, HTSUSA, as plaits and 
similar products of plaiting materials. Proposed Headquarters Ruling 
Letter (HQ) 965233 modifying NY E88353 is set forth as “Attachment 
B” to this document. 

Pursuant to 19 U.S.C. 1625(c)(1), Customs intends to modify, in part, 
NY E88353 and any other ruling not specifically identified to reflect the 
proper classification of the merchandise pursuant to the analysis set 
forth in Proposed HQ 965233, supra. Additionally, pursuant to 19 U.S.C. 
1625(c)(2), Customs intends to revoke any treatment previously ac- 
corded by Customs to substantially identical merchandise. Before tak- 
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ing this action, consideration will be given to any written comments 
timely received. 


Dated: April 1, 2002. 


JOHN ELKINS, 
(for John Durant, Director, 
Commercial Rulings Division.) 


[Attachments] 


[ATTACHMENT A] 


DEPARTMENT OF THE TREASURY, 
US. Customs SERVICE, 
New York, NY, November 16, 1999. 


CLA-2-63:RR:NC:TA:349 E88353 
Category: Classification 


Tariff No. 6302.40.2020 and 6302.59.0020 
Ms. LISA RAGAN 


LISA RAGAN CUSTOMS BROKERAGE 
795 Terrell Mill Rd. 

Suite 207 

College Park, GA 30349 


Re: The tariff classification of two placemats from Taiwan. 


DEAR MS. RAGAN: 

In your letter dated October 19, 1999 you requested a classification ruling on behalf of 
Fashion Industries Inc. 

You submitted two placemats. Both placemats are made from paper yarn. One placemat 
is rectangular in shape and it measures approximately 13 x 19.5 inches. This blue colored 
placemat is of a knit construction. The second placemat is circular in shape and it mea- 
sures approximately 15 inches in diameter. The white colored mat is of an interlaced 
construction. 

The applicable subheading for the rectangular mat will be 6302.40.2020, Harmonized 
Tariff Schedule of the United States (HTS), which provides for bed linen, table linen, toilet 
linen and kitchen linen: table linen, knitted or crocheted: other * * * other. The duty rate 
will be 7.2 percent ad valorem. 

The applicable subheading for the circular mat will be 6302.59.0020, HTS, which pro- 
vides for bed linen, table linen, toilet linen and kitchen linen: other table linen: of other 
textile materials * * * other. The rate of duty will be 9.4 percent ad valorem. 

The knit placemat falls within textile category designation 666 while the interlaced pla- 
cemat falls within textile category designation 899. Based upon international textile trade 
agreements products of Taiwan are subject to quota and the requirement of a visa. The 
interlaced mat is only subject to the requirement of a visa. 

The designated textile and apparel categories and their quota and visa status are the 
result of international agreements that are subject to frequent renegotiations and 
changes. To obtain the most current information, we suggest that you check, close to the 
time of shipment, the U.S. Customs Service Textile Status Report, an internal issuance of 
the U.S. Customs Service, which is available at the Customs Web site at www.customs.gov. 
In addition, the designated textile and apparel categories may be subdivided into parts. If 
so, visa and quota requirements applicable to the subject merchandise may be affected and 
should also be verified at the time of shipment. 


This ruling is being issued under the provisions of Part 177 of the Customs Regulations 
(19 C.ER. 177). 
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A copy of the ruling or the control number indicated above should be provided with the 
entry documents filed at the time this merchandise is imported. If you have any questions 
regarding the ruling, contact National Import Specialist John Hansen at 212-637-7078. 

ROBERT B. SWIERUPSKI, 
Director, 
National Commodity Specialist Division. 


[ATTACHMENT B] 


DEPARTMENT OF THE TREASURY, 
US. Customs SERVICE, 
Washington, DC. 


CLA-2 RR:CR:TE 965233 ttd 
Category: Classification 


Tariff No. 4601.99.0500 
Ms. LISA RAGAN 


LISA RAGAN CUSTOMS BROKERAGE 
795 Terrell Mill Rd., Suite 207 
College Park, GA 30349 


Re: Reconsideration of New York Ruling Letter E88353, dated November 16, 1999. 
DEAR MS. RaGANn: 


This is in response to your letter, dated June 1, 2001, filed on behalf of Fashion Indus- 
tries, requesting reconsideration, in part, of New York Ruling Letter (NY) E88353, dated 
November 16, 1999, regarding classification of a round woven place mat under the Har- 
monized Tariff Schedule of the United States Annotated (HTSUSA). Your letter, which 
was originally submitted to the Customs National Commodity Specialist Division in New 
York, was referred to this office for reply. We note that anew sample representative of the 
original, but blue in color, was submitted and considered for this reconsideration. After 
review of NY E88353, Customs has determined that the classification of the round woven 
place mat in subheading 6302.59.0020, HTSUSA, was incorrect. For the reasons that fol- 
low, this ruling modifies, in part, NY E88353. 


Facts: 


In NY E88353, the round place mat under consideration was classified in subheading 
6302.59.0020, HTSUSA, which provides for other table linen of other textile materials. 
The article at issue is around, woven paper place mat (placemat). The circular mat is blue 
in color, about 15 inches in diameter and is constructed of woven paper strips having a 
width of approximately 1 millimeter (mm). The strips of paper have been folded longitudi- 
nally before being woven into the mat. 

Your submission of June 1, 2001, suggested classification of the subject merchandise in 
heading 4818, HTSUSA, as household articles of paper, including tablecloths and table 
napkins. 

Issue: 


Whether the subject merchandise is classifiable in heading 6302, HTSUSA, which pro- 
vides for, inter alia, table linen; heading 4818, HTSUSA, which provides for, inter alia, var- 
ious household articles made of paper; or heading 4601, HTSUSA, which provides for, 
inter alia, plaits and similar products of plaiting materials. 


Law and Analysis: 

Classification under the HTSUSA is made in accordance with the General Rules of In- 
terpretation (GRI). GRI 1 provides, in part, that classification decisions are to be “deter- 
mined according to the terms of the headings and any relative section or chapter notes.” In 
the event that goods cannot be classified solely on the basis of GRI 1, and if the headings 
and legal notes do not otherwise require, the remaining GRI may then be applied. 


The Harmonized Commodity Description and Coding System Explanatory Notes (EN) 
constitute the official interpretation of the Harmonized System at the international level 
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(for the 4 digit headings and the 6 digit subheadings) and facilitate classification under the 
HTSUSA by offering guidance in understanding the scope of the headings and GRI. While 
neither legally binding nor dispositive of classification issues, the EN provide commentary 
on the scope of each heading of the HTSUSA and are generally indicative of the proper 
interpretation of the headings. See T.D. 89-80, 54 Fed. Reg. 35127-28 (Aug. 23, 1989). 

Heading 6302, HTSUSA, provides for, inter alia, table linen. The EN state that the 
heading includes “[t]able linen, e.g., table cloths, table mats and runners, tray cloths, 
table centers, serviettes, tea napkins, sachets for serviettes, doilies, drip mats” (emphasis 
added). The EN also state that these articles are usually made of cotton or flax, but some- 
times also of hemp, ramie or man-made fibres, etc. Accordingly, to be classifiable as table 
linen in heading 6302, HTSUSA, the woven paper placemat at issue must be constructed 
of paper yarn within Section XI, HTSUSA, which covers textiles and textile articles. Pur- 
suant to Section XI, the classification of paper yarns is governed by heading 5308, HTSU- 
SA, which expressly provides for, inter alia, paper yarn. The EN to heading 5308 explain 
that paper yarn is obtained by twisting or rolling lengthwise strips of moist paper. Seee.g., 
HQ 957758, dated June 23, 1995 (wherein Customs found a paper handbag to be made of 
paper yarn). The EN further state that the heading does not cover paper simply folded one 
or more times lengthwise. 

In NY E88353, when the merchandise at issue was initially examined, Customs believed 
that the subject placemat was made of paper yarn, and therefore classifiable in heading 
6302, HTSUSA, as table linen. After further review, we find that the subject placemat, un- 
like the handbag at issue in HQ 957758, is not constructed of paper yarn. The placemat 
under consideration is constructed of paper strips folded longitudinally and woven into 
the shape of the placemat. The instant strips of paper are neither twisted nor rolled. Asthe 
subject paper strips have been folded longitudinally and not twisted or rolled prior to be- 
ing woven, the placemat is not made of paper yarn in the manner defined by heading 5308, 
HTSUSA. Accordingly, the subject item is not properly classifiable in heading 6302, 
HTSUSA, as table linen. 

Heading 4818, HTSUSA, provides, inter alia, for various household articles made of pa- 
per, including tablecloths and table napkins. Note 1(ij) to Chapter 48, HTSUSA, provides 
that articles of Chapter 46 (manufactures of plaiting material) are not covered in Chapter 
48. Note 1 of Chapter 46, HTSUSA, defines “plaiting materials” as materials in a state or 
form suitable for plaiting, interlacing or similar processes, including strips of paper. 

Although made of paper, the placemat under consideration is more accurately described 
as made of woven paper strips, having an approximate width of 1 mm. These strips of pa- 
per have been folded longitudinally before being woven into the circular placemat. Accord- 
ingly, the subject paper strips are “plaiting materials” as defined by the Note 1 of Chapter 
46. Therefore, based on Note 1(ij) to Chapter 48, HTSUSA, the subject placemat is ex- 
cluded from Chapter 48 and not properly classifiable in heading 4818, HTSUSA, as house- 
hold articles of paper, including tablecloths and table napkins. 

Heading 4601, HTSUSA, provides for plaits and similar products of plaiting materials, 
whether or not assembled into strips, plaiting materials, plaits and similar products of 
plaiting materials, bound together in parallel strands or woven, in sheet form, whether or 
not being finished articles (for example, mats, matting, screens). The EN to heading 4601 
provide in pertinent part that goods covered under heading 4601, HTSUSA, including 
mats, are “either formed of strands woven together, generally in the manner of warp and 
weft fabrics, or they may be made of parallel strands placed side by side and maintained in 
position in the form of sheets by transverse binding threads or strands holding the succes- 
sive parallel strands.” Thus, the language indicates that the mats covered in heading 
4601, HTSUSA, may be woven with a generally warp and weft-like orientation. See HQ 
961103, dated September 24, 2001. 

In HQ 082996, dated August 22, 1989, Customs ruled that a plaited paper handbag, 
constructed of strips of paper woven together in a warp and weft manner, was properly 
classified in heading 4602, HTSUSA, as an other article made up from goods of heading 
4601. Moreover, in HQ 087352, dated January 14, 1991, Customs classified a placemat of 
woven abaca strips in heading 4601, HTSUSA, as matting. See also HQ 084801, dated Sep- 
tember 7, 1989. 

The strips of paper composing the placemat at issue, like the paper strips in HQ 082996, 
are plaiting materials as defined in Note 1 of Chapter 46, HTSUSA, as they are suitable for 
weaving or plaiting the shape of the subject placemat. Moreover, the placemat under con- 
sideration, like the placemat in HQ 084801, is a mat as contemplated by heading 4601, 
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HTSUSA. The subject placemat is also woven with a basic warp and weft-like orientation 
as described in the EN to heading 4601. Accordingly, the subject placemat is a product of 
plaiting materials properly classifiable in heading 4601, HTSUSA. 

As the subject woven paper placemat is made of plaited paper strips, it is classifiable un- 
der subheading 4601.99.0500, HTSUSA, which provides for plaiting materials, * * * 
bound together in parallel strands or woven, in sheet form, whether or not being finished 
articles (for example, mats, matting, screens) * * * other. 


Holding: 

Based on the foregoing, the subject merchandise is classified in subheading 
4601.99.0500, HTSUSA, which provides for “Plaits and similar products of plaiting mate- 
rials, whether or not assembled into strips; plaiting materials, plaits and similar products 
of plaiting materials, bound together in parallel strands or woven, in sheet form, whether 
or not being finished articles (for example, mats, matting, screens): Other: Other: Plaits 
and similar products of plaiting materials, whether or not assembled into strips.” The ap- 
plicable rate of duty is 2.7 percent ad valorem. Articles within this subheading, regardless 
of origin, are not subject to quota or visa requirements. 

In accordance with the above, NY E88353 is modified, in part. 

JOHN DURANT, 
Director, 
Commercial Rulings Division. 


PROPOSED REVOCATION OF RULING LETTER AND 
TREATMENT RELATING TO TARIFF CLASSIFICATION OF 
CERTAIN TWISTED NYLON YARN ON A SPOOL 


AGENCY: U.S. Customs Service; Department of the Treasury. 


ACTION: Notice of proposed revocation of tariff classification ruling 
letter and treatment relating to the classification of certain twisted ny- 
lon yarn on a spool. 


SUMMARY: Pursuant to section 625(c), Tariff Act of 1930 (19 U.S.C. 
1625(c)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs intends to revoke one ruling relating to the tariff clas- 
sification, under the Harmonized Tariff Schedule of the United States 
(HTSUS), of certain twisted nylon yarn on a spool. Similarly, Customs 
proposes to revoke any treatment previously accorded by it to substan- 
tially identical merchandise. Comments are invited on the correctness 
of the intended actions. 


DATE: Comments must be received on or before May 17, 2002. 


ADDRESS: Written comments (preferably in triplicate) are to be ad- 
dressed to U.S. Customs Service, Office of Regulations and Rulings, 
Attention: Regulations Branch, 1300 Pennsylvania Avenue, N.W, 
Washington, D.C. 20229. Submitted comments may be inspected at the 
same location during regular business hours. 
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FOR FURTHER INFORMATION CONTACT: Timothy Dodd, Textiles 
Branch: (202) 927-1735. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


On December 8, 1993, Title VI, (Customs Modernization), of the 
North American Free Trade Agreement Implementation Act (Pub. L. 
103-182, 107 Stat. 2057) (hereinafter “Title VI”), became effective. 
Title VI amended many sections of the Tariff Act of 1930, as amended, 
and related laws. Two new concepts which emerge from the law are “in- 
formed compliance” and “shared responsibility.” These concepts 
are premised on the idea that in order to maximize voluntary com- 
pliance with Customs laws and regulations, the trade community needs 
to be clearly and completely informed of its legal obligations. According- 
ly, the law imposes a greater obligation on Customs to provide the public 
with improved information concerning the trade community’s responsi- 
bilities and rights under the Customs and related laws. In addition, both 
the trade and Customs share responsibility in carrying out import re- 
quirements. For example, under section 484 of the Tariff Act of 1930, as 
amended (19 U.S.C. $1484), the importer of record is responsible for us- 
ing reasonable care to enter, classify and value imported merchandise, 
and provide any other information necessary to enable Customs to prop- 
erly assess duties, collect accurate statistics and determine whether any 
other applicable legal requirement is met. 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 US.C. 
1625(c)(1)), as amended by section 623 of Title VI , this notice advises 
interested parties that Customs intends to modify one ruling relating to 
the tariff classification of certain twisted nylon yarn on a spool. Al- 
though in this notice Customs is specifically referring to one ruling let- 
ter, this notice covers any rulings on this merchandise which may exist 
but have not been specifically identified. Customs has undertaken rea- 
sonable efforts to search existing data bases for rulings in addition tothe 
one identified. No further rulings have been found. Any party who has 
received an interpretive ruling or decision (i.e., ruling letter, internal ad- 
vice memorandum or decision or protest review decision) on the mer- 
chandise subject to this notice, should advise Customs during this notice 
period. Similarly, pursuant to section 625(c)(2), Tariff Act of 1930 (19 
U.S.C. 1625(c)(2)), as amended by section 623 of Title VI, Customs in- 
tends to revoke any treatment previously accorded by Customs to sub- 
stantially identical merchandise. This treatment may, among other 
reasons, be the result of the importer’s reliance on a ruling issued toa 
third party, Customs personnel applying a ruling of a third party to im- 
portations of the same or similar merchandise, or the importer’s or Cus- 
toms previous interpretation of the HTSUS. Any person involved with 
substantially identical merchandise should advise Customs during this 
notice period. An importer’s failure to advise Customs of substantially 
identical merchandise or of a specific ruling not identified in this notice, 
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may raise issues of reasonable care on the part of the importers or their 
agents for importations of merchandise subsequent to this notice. 

In New York Ruling Letter (NY) H85147, dated August 30, 2001, the 
Customs Service classified certain twisted nylon yarn on a spool under 
subheading 5406.10.0090, HTSUSA, which provides for man-made fila- 
ment yarn (other than sewing thread), put up for retail sale: synthetic 
filament yarn: other. NY H85147 is set forth as “Attachment A” to this 
document. 

After review of NY H85147, Customs has determined that the proper 
classification for the twisted nylon yarn on a spool is subheading 
5402.61.0000, HTSUSA, as synthetic filament yarn (other than sewing 
thread), not put up for retail sale, * * *: other yarn, multiple (folded) or 
cabled. Proposed Headquarters Ruling Letter (HQ) 965347 revoking 
NY H85147 is set forth as “Attachment B” to this document. 

Pursuant to 19 U.S.C. 1625(c)(1), Customs intends to revoke NY 
H85147, and any other ruling not specifically identified to reflect the 
proper classification of the merchandise pursuant to the analysis set 
forth in Proposed HQ 965347, supra. Additionally, pursuant to 19 U.S.C. 
1625(c)(2), Customs intends to revoke any treatment previously ac- 
corded by Customs to substantially identical merchandise. Before tak- 
ing this action, consideration will be given to any written comments 
timely received. 


Dated: April 1, 2002. 


JOHN ELKINS, 
(for John Durant, Director, 
Commercial Rulings Division.) 


[Attachments] 


[ATTACHMENT A] 


DEPARTMENT OF THE TREASURY, 
US. Customs SERVICE, 
New York, NY, August 30, 2001. 


CLA-2-54:RR:NC:N3:351 H85147 
Category: Classification 


Tariff No. 5406.10.0090 
Ms. BRENDA E. SMITH 


IMPORT SUPERVISOR 

FRITZ COMPANIES, INC. 

7001 Chatham Center Dr., Suite 100 
Savannah, GA 31419 


Re: The tariff classification of twisted nylon cord on a spool from Hong Kong. 
DEAR MS. SMITH: 


In your letter dated August 16, 2001, you requested a ruling on behalf of Lowes Compa- 
nies, Inc., on tariff classification. 

You describe the merchandise as twisted nylon twine, #18, 0.06” in diameter, with a lin- 
ear weight of 10 grams per 10 meters, which works out to a decitex of 1,000. 
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The applicable subheading for this product will be 5406.10.0090, Harmonized Tariff 
Schedule of the United States (HTS), which provides for man-made filament yarn (other 
than sewing thread), put up for retail sale: synthetic filament yarn, other. The general rate 
of duty will be 9.2 percent ad valorem. 

This product falls within textile category designation 200. Based upon international 
textile trade agreements products of Hong Kong are currently subject to quota and the 
requirement of a visa. 

The designated textile and apparel categories and their quota and visa status are the 
result of international agreements that are subject to frequent renegotiations and chan- 
ges. To obtain the most current information, we suggest that you check, close to the time of 
shipment, the U.S. Customs Service Textile Status Report, an internal issuance of the U.S. 
Customs Service, which is available at the Customs Web site at www.customs.gov. In addi- 
tion, the designated textile and apparel categories may be subdivided into parts. If so, visa 
and quota requirements applicable to the subject merchandise may be affected and should 
also be verified at the time of shipment. 

This ruling is being issued under the provisions of Part 177 of the Customs Regulations 
(19 C.ER. 177). 

A copy of the ruling or the control number indicated above should be provided with the 
entry documents filed at the time this merchandise is imported. If you have any questions 
regarding the ruling, contact National Import Specialist Mitchel Bayer at 212-637-7086. 

ROBERT B. SWIERUPSKI, 
Director, 
National Commodity Specialist Division. 


[ATTACHMENT B] 


DEPARTMENT OF THE TREASURY, 
US. Customs SERVICE, 
Washington, DC. 


CLA-2 RR:CR:TE 965347 ttd 
Category: Classification 


Tariff No. 5402.61.0000 
BRENDA E. SMITH 


IMPORT SUPERVISOR 

FRITZ COMPANIES, INC 

7001 Chatham Center Dr., Suite 100 

Savannah, GA 31419 

Re: Reconsideration of New York Ruling Letter H85147, dated August 30, 2001. 
DEAR MS. SMITH: 

This letter is pursuant to Customs reconsideration of New York Ruling Letter (NY) 
H85147, dated August 30, 2001, filed on behalf of Lowes Companies, Inc., regarding classi- 
fication under the Harmonized Tariff Schedule of the United States Annotated (HTSU- 
SA) of certain twisted nylon yarn on a spool. After review of NY H85147, Customs has 
determined that the classification of the twisted nylon yarn on a spool in subheading 


5406.10.0090, HTSUSA, was incorrect. For the reasons that follow, thisruling revokes NY 
H85147. 


Facts: 


The merchandise at issue is a three-ply, twisted, nylon yarn ona spool (#18) described as 
having a diameter of .06 inches and linear weight of 10 grams per 10 meters, with a decitex 
of 1,000. A visual examination of the item reveals that the yarn is composed of three indi- 
vidual strands of synthetic multifilament nylon yarn, twisted counter-clockwise, in excess 


of 50 turns per meter. The yarn is orange in color and wrapped on a black plastic spool with 
a revolving handle. 


Issue: 


Whether the subject merchandise is classifiable in heading 5406, HTSUSA, which pro- 
vides for man-made filament yarn (other than sewing thread), put up for retail sale or in 
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heading 5402, HTSUSA, which provides for synthetic filament yarn (other than sewing 
thread), not put up for retail sale. 


Law and Analysis: 


Classification under the HTSUSA is made in accordance with the General Rules of In- 
terpretation (GRI). GRI 1 provides, in part, that classification decisions are to be “deter- 
mined according to the terms of the headings and any relative section or chapter notes.” In 
the event that goods cannot be classified solely on the basis of GRI 1, and if the headings 
and legal notes do not otherwise require, the remaining GRI may then be applied. 

The Harmonized Commodity Description and Coding System Explanatory Notes (EN) 
constitute the official interpretation of the Harmonized System at the international level 
(for the 4 digit headings and the 6 digit subheadings) and facilitate classification under the 
HTSUSA by offering guidance in understanding the scope of the headings and GRI. While 
neither legally binding nor dispositive of classification issues, the EN provide commentary 
on the scope of each heading of the HTSUSA and are generally indicative of the proper 
interpretation of the headings. See T.D. 89-80, 54 Fed. Reg. 35127-28 (Aug. 23, 1989). 

Section XI, Chapter 54, HTSUSA, provides for man-made filaments. Note 1 to Chapter 
54 provides that the terms “man-made”, “synthetic” and “artificial” shall have the same 
meanings when used in relation to textile materials. Within Chapter 54, the competing 
headings under consideration are heading 5406, HTSUSA, which provides for man-made 
filament yarn (other than sewing thread), put up for retail sale and heading 5402, HTSU- 
SA, which provides for synthetic filament yarn (other than sewing thread), not put up for 
retail sale. 

Heading 5406, HTSUSA, provides for man-made filament yarn put up for retail sale. 
Note 4(A)(a)(i) to Section XI, HTSUSA, defines the term “put up for retail sale” as put up 
on cards, reels, tubes or similar supports, of a weight (including support) not exceeding 85 
grams in the case of man-made filament yarn. The subject merchandise is twisted nylon 
filament yarn on a spool and it weighs 161.2 grams, including the spool. As the merchan- 
dise under consideration weighs more than 85 grams, it does not satisfy the definition of 
“put up for retail sale.” Moreover, none of the exceptions to the term “put up for retail sale” 
listed in Note 4(B) to Section XI, HTSUSA, apply to the merchandise under consideration. 
Thus, the subject nylon yarn on aspool is not properly classifiable in heading 5406, HTSU- 
SA, as man-made filament yarn put up for retail sale. 

Having precluded classification in heading 5406, HTSUSA, the next heading under con- 
sideration is heading 5402, HTSUSA, which provides for synthetic filament yarn (other 
than sewing thread), not put up for retail sale, including synthetic monofilament of less 
than 67 decitex. The EN to heading 5402 provide, in pertinent part, that the heading cov- 
ers synthetic filament yarn (other than sewing thread), including: 


(1) Monofilament (monofil) of less than 67 decitex. 
(2) Multifilament obtained by grouping together a number of monofilaments 


(varying from two filaments to several hundred) generally as they emerge from the 
spinnerets * * *. 


Accordingly, the EN to heading 5402, HTSUSA, encompasses both synthetic monofila- 
ment and multifilament. Moreover, nylon is a synthetic material. See Note 1 to Chapter 
54, HTSUSA, and HQ 088557, dated May 23, 1991. 

The merchandise at issue is a plied yarn composed of three individual multifilament ny- 
lon yarns twisted together. The subject yarn is composed of nylon, whichis a synthetic, and 
it is clearly not sewing thread. Therefore, as a three-ply multifilament synthetic yarn, the 
subject yarn falls within the scope of the EN to heading 5402. Accordingly, the subject ny- 
lon yarn on a spool is properly classifiable in heading 5402, HTSUSA, as synthetic fila- 
ment yarn. See HQ 958135, dated March 18, 1996, (nylon multifilament yarn classifiable 
in heading 5402) and NY 803904, dated January 6, 1995 (two-ply polyester multifilament 
embroidery thread on a spool, classifiable in heading 5402). See also NY E80158, dated 
April 1, 1999; and NY G86022, dated January 29, 2001. 

As the instant merchandise is a three-ply, multifilament, nylon, yarn on a spool, it is 
classifiable under subheading 5402.61.0000, HTSUSA, which provides for synthetic fila- 
ment yarn (other than sewing thread), not put up for retail sale, including synthetic mono- 
filament of less than 67 decitex: Other yarn, multiple (folded) or cabled: Of nylon or other 
polyamides. 
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Holding: 


Based on the foregoing, the subject merchandise is classifiable in subheading 
5402.61.0000, HTSUSA, which provides for synthetic filament yarn (other than sewing 
thread), not put up for retail sale, including synthetic monofilament of less than 67 deci- 
tex: Other yarn, multiple (folded) or cabled: Of nylon or other polyamides. The applicable 
rate of duty is 7.8 percent ad valorem and the textile restraint category is 606. 

NY H85147 is revoked. 

The designated textile and apparel category may be subdivided into parts. Ifso, the visa 
and quota requirements applicable to the subject merchandise may be affected. Since part 
categories are the result of international bilateral agreements which are subject to fre- 
quent renegotiations and changes, to obtain the most current information available, we 
suggest you check, close to the time of shipment, the Status Report On Current Import 
Quotas (Restraint Levels), an internal issuance of the U.S. Customs Service which is up- 
dated weekly and is available for inspection at your local Customs office. The Status Re- 
port on Current Import Quotas (Restraint Levels) is also available on the Customs 
Electronic Bulletin Board (CEBB) which can be found on the U.S. Customs Service Web- 
site at www.customs.gov. 

Due to the changeable nature of the statistical annotation (the ninth and tenth digits of 
the classification) and the restraint (quota/visa) categories, you should contact your local 
Customs office prior to importation of this merchandise to determine the current status of 
any import restraints or requirements. 

JOHN DURANT, 
Director, 
Commercial Rulings Division. 


REVOCATION OF RULING LETTER AND TREATMENT 
RELATING TO TARIFF CLASSIFICATION OF CERTAIN 
TEXTILE LACE CAP AND HEADBAND WIG ACCESSORIES 


AGENCY: U.S. Customs Service; Department of the Treasury. 


ACTION: Notice of revocation of tariff classification ruling letter and 
treatment relating to the classification of certain textile lace cap and 
headband wig accessories. 


SUMMARY: Pursuant to section 625(c), Tariff Act of 1930 (19 US.C. 
1625(c)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs is revoking one ruling relating to the tariff classifica- 
tion, under the Harmonized Tariff Schedule of the United States 
(HTSUS), of certain textile lace cap and headband wig accessories. Simi- 
larly, Customs is revoking any treatment previously accorded by it to 
substantially identical merchandise. Notice of the proposed actions was 
published February 13, 2002, in the CUSTOMS BULLETIN, Vol. 36, No. 7. 
No Comments were received in response to the notice. 


EFFECTIVE DATE: This action is effective for merchandise entered or 
withdrawn from warehouse for consumption on or after June 17, 2002. 


FOR FURTHER INFORMATION CONTACT: Timothy Dodd, Textiles 
Branch: (202) 927-1735. 
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SUPPLEMENTARY INFORMATION: 


BACKGROUND 


On December 8, 1993, Title VI, (Customs Modernization), of the 
North American Free Trade Agreement Implementation Act (Pub. L. 
103-182, 107 Stat. 2057) (hereinafter “Title VI”), became effective. 
Title VI amended many sections of the Tariff Act of 1930, as amended, 
and related laws. Two new concepts which emerge from the law are “in- 
formed compliance” and “shared responsibility.” These concepts 
are premised on the idea that in order to maximize voluntary com- 
pliance with Customs laws and regulations, the trade community needs 
to be clearly and completely informed of its legal obligations. According- 
ly, the law imposes a greater obligation on Customs to provide the public 
with improved information concerning the trade community’s responsi- 
bilities and rights under the Customs and related laws. In addition, both 
the trade and Customs share responsibility in carrying out import re- 
quirements. For example, under section 484 of the Tariff Act of 1930, as 
amended (19 U.S.C. §1484), the importer of record is responsible for us- 
ing reasonable care to enter, classify and value imported merchandise, 
and provide any other information necessary to enable Customs to prop- 
erly assess duties, collect accurate statistics and determine whether any 
other applicable legal requirement is met. 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI, a notice was pub- 
lished in the February 13, 2002, CustoMs BULLETIN, Vol. 36, No. 7, pro- 
posing to revoke New York Ruling Letter (NY) B82405 (March 24, 
1997), relating to the tariff classification of certain textile lace cap and 
headband wig accessories, and to revoke any treatment accorded to sub- 
stantially identical transactions. The period to submit comments ex- 
pired on March 15, 2002. No comments were received. 

In NY B82405, dated March 24, 1997, the Customs Service classified 
certain textile lace cap and headband wig accessories under subheading 
6117.80.9540, HTSUSA, which covers other made up clothing accesso- 
ries. 

It is now Customs determination that the proper classification for the 
certain textile lace cap and headband wig accessories is subheading 
6505.90.60, HTSUSA, which provides “Hats and other headgear, 
knitted or crocheted * * * Other: Of man-made fibers: Knitted or cro- 
cheted or made up from knitted or crocheted fabric: Not in part of 
braid.” Headquarters Ruling Letter (HQ) 965180 revoking NY B82405 
is set forth in the Attachment to this document. 

Although in this notice Customs is specifically referring to one New 
York Rulings Letter (NY), this revocation covers any rulings on this 
merchandise which may exist but have not been specifically identified. 
Any party who has received an interpretive ruling or decision (i.e., rul- 
ing letter, internal advice memorandum or decision or protest review de- 
cision) on the merchandise subject to this notice, should have advised 
Customs during the comment period. 
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Pursuant to 19 U.S.C. 1625(c)(1), Customs is revoking NY B82405, 
and any other ruling not specifically identified to reflect the proper clas- 
sification of the merchandise pursuant to the analysis set forth in HQ 
965180, supra. Additionally, pursuant to 19 U.S.C. 1625(c)(2), Customs 
is revoking any treatment previously accorded by Customs to substan- 
tially identical merchandise. 

In accordance with 19 U.S.C. 1625(c), this ruling will become effective 
60 days after publication in the CUSTOMS BULLETIN. 


Dated: April 1, 2002. 


JOHN ELKINS, 
(for John Durant, Director, 
Commercial Rulings Division.) 


[Attachment] 


[ATTACHMENT] 


DEPARTMENT OF THE TREASURY, 
US. Customs SERVICE, 
Washington, DC, April 1, 2002. 


CLA-2 RR:CR:TE 965180 ttd 
Category: Classification 


Tariff No. 6505.90.6045 and 6505.90.6090 
Mk. RICKY VILLENA 


H.L.M. CARGO CLEARANCE BROKERS, INC. 
PO. Box 652623 
Miami, FL 33265-2623 


Re: Reconsideration of New York Ruling Letter B82405, dated March 24, 1997. 


DEAR MR. VILLENA: 


This letter concerns New York Ruling Letter (NY) B82405, dated March 24, 1997, re- 
garding the classification under the Harmonized Tariff Schedule of the United States An- 
notated (HTSUSA) of a textile lace cap and a textile lace headband. After review of that 
ruling, Customs has determined that the classification of the textile lace cap and head- 
band in subheading 6117.80.9540, HTSUSA, was incorrect. For the reasons that follow, 
this ruling revokes NY B82405. 

Pursuant to section 625(c)(1) Tariff Act of 1930 (19 U.S.C. 1625(c)(1)) as amended by 
section 623 of Title VI (Customs Modernization) of the North American Free Trade Agree- 
ment Implementation Act (Pub. L. 103-82, 107 Stat. 2057, 2186), notice of the proposed 
revocation of NYRL H81076 was published on February 13, 2002, in the Customs BULLE- 
TIN, Volume 36, Number 7. As explained in the notice, the period within which to submit 
comments on this proposal was until March 15, 2002. No comments were received in re- 
sponse to this notice. 


Facts: 


In NY B82405, Customs classified the merchandise at issue in heading 6117, HTSUSA, 
as clothing accessories. The subject articles were described as a textile lace cap and a tex- 
tile lace headband. Both articles are ofa knit construction made from 90 percent polyester 
and 10 percent lycra. It is stated that these items will be used by the general public and 
cancer patients without hair to secure a wig onto the head. Each item features hook and 
loop tape on the outer surface to which the wig will be attached, and hook and eye closures 
at the rear that allow the items to be sized for the head. 
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Issue: 


Whether the merchandise should be classified under heading 6117, HTSUSA, as cloth- 
ing accessories; heading 6507, HTSUSA, as head-bands and linings and part linings; head- 


ing 6505, HTSUSA, as other headgear; or heading 6307, HTSUSA, as other made up 
textile articles. 


Law and Analysis: 


Classification under the HTSUSA is made in accordance with the General Rules of In- 
terpretation (GRI). GRI 1 provides, in part, that classification decisions shall be deter- 
mined according to the terms of the headings of the tariff schedule and any relative 
Section or Chapter Notes. In the event that goods cannot be classified solely on the basis of 
GRI 1, and if the headings and legal notes do not otherwise require, the remaining GRI 
may then be applied. 

The Harmonized Commodity Description and Coding System Explanatory Notes (EN) 
constitute the official interpretation of the Harmonized System at the international level 
(for the 4 digit headings and the 6 digit subheadings) and facilitate classification under the 
HTSUSA by offering guidance in understanding the scope of the headings and GRI. While 
neither legally binding nor dispositive of classification issues, the EN provide commentary 
on the scope of each heading of the HTSUSA and are generally indicative of the proper 
interpretation of the headings. See T.D. 89-80, 54 Fed. Reg. 35127-28 (Aug. 23, 1989). 

One of the four possible headings in which the subject merchandise may be classified is 
heading 6117, HTSUSA, which provides for “other made up clothing accessories, knitted 
or crocheted; knitted or crocheted parts of garments or of clothing accessories.” Neither 
“clothing” nor “accessory” is defined in the tariff schedule or EN. In Headquarters Ruling 
Letter (HQ) 961167, dated November 28, 2000, Customs found that “clothing” is synony- 
mous with the terms “apparel” and “garment,” meaning “* * * articles which cover the 
trunk of the body.” Moreover, Mary Brooks Picken’s, The Fashion Dictionary (page 1) defi- 
nes “accessory” as an article of apparel that completes the costume such as shoes, gloves, 
hats, bags, jewelry, neckwear, belts, boutonnieres, scarves. Merriam -Webster’s Collegiate 
Dictionary Online, (2001), defines “accessory” as a thing of secondary or subordinate im- 
portance or an object or device not essential in itself but adding to the beauty, convenience, 
or effectiveness of something else. In HQ 088540, dated June 3, 1991, Customs defined 
“accessory” as an article that is related to the primary article, and intended for use solely 
or principally with a specific article. 

In HQ 084857, dated June 28, 1989, and HQ 081945, dated January 29, 1990, Customs 
ruled that accessories to shoes are not considered clothing accessories of heading 6217, 
HTSUSA. HQ 084857 stated in pertinent part: 


[I]n order to be classifiable under Heading 6217, an article must be a clothing accesso- 
ry. In our view, shoes are commonly considered to be apparel accessories and not 
“clothing”, and, while shoe covers may be considered to be shoe accessories, accesso- 
ries of clothing accessories are not within the purview of Heading 6217. 


This line of reasoning also extends to “clothing accessories” of heading 6117, HTSUSA. 
See HQ 963531, dated June 1, 2000; and HQ 963535, dated June 1, 2000. Therefore, in 
heading 6117, HTSUSA, accessories classifiable under this provision will be related to 
clothing, intended for use with clothing and of secondary importance to clothing. HQ 
950470, dated January 7, 1992. 

Applying these principles to the textile cap and headband under consideration, Customs 
concludes that these items are not “used solely or principally as an accessory to clothing.” 
The subject cap and headband are both accessories; however, they are not accessories to 
clothing but rather accessories to a wig. Each item is intended to be worn under a wig, 
serving as a wig liner, which adds to a wig’s effectiveness by improving its comfort and fit. 
Moreover, each item is intended for use solely or principally with a wig as the primary ar- 
ticle. Neither the subject cap nor headband is intended to be worn absent a wig, which is 
indicated by the fastener tapes visible on their outer surfaces to which a wig attaches. 
However, as a wig itself is not an article of clothing (a wig of human hair, animal hair or 
textile materials is classifiable under heading 6704, HTSUSA), the subject cap and head- 
band are accessories for an item that is not an article of clothing. Therefore, the subject 
items are not properly classifiable as accessories to clothing under heading 6117, HTSU- 
SA. 

Customs has previously ruled that textile headbands, ponytail holders and similar ar- 
ticles are properly classifiable as other clothing accessories of heading 6117 and 6217, 
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HTSUSA. See T.D. 96-24, 61 Fed. Reg. 10841 (Mar. 15, 1996). However, the subject head- 
band is different than those considered in T.D. 96-24, which reads in pertinent part: 


Textile headbands and ponytail holders accent or otherwise complete one’s costume. 
In addition, these articles can be decorative and add to the beauty of one’s costume or 
function to hold the hair in place and add to the effectiveness of one’s costume. We 
believe textile headbands and ponytail holders meet the definition of accessory. 


Accordingly, in T.D. 96-24, Customs determined that generally textile headbands meet 
the definition of “clothing accessories.” The textile headbands considered in T.D. 96-24 
were items which accented or otherwise completed one’s costume. The headbands were 
visible when worn and either decorative, adding to the beauty of one’s costume, or func- 
tional, adding to the effectiveness of one’s costume by holding the hair in place. 

The subject headband is not the type of headband contemplated by T.D. 96-24 as acloth- 
ing accessory under heading 6117, HTSUSA. The subject headband functions to secure a 
wig to the head and make it fit more comfortably. It is designed to be worn under a wigand 
therefore, is not intended to be visible or decorative when used as intended. In contrast, 
the headbands described in T.D. 96-24 were plainly visible when worn and adorned an out- 
fit either decoratively by its own appearance or functionally by holding one’s hair in place. 
Therefore, while heading 6117, HTSUSA, is the appropriate heading for most textile 
headbands, it does not apply to the instant textile headband. 

Chapter 65, HTSUSA, provides for among other things, headgear and parts thereof. 
While a general EN exclusion to Chapter 65 states that Chapter 65 does not include inter 
alia wigs and the like of heading 6704, HTSUSA, the subject wig accessories are not pre- 
cluded from being classifiable in Chapter 65. The subject cap and headband are potentially 
classifiable under two provisions in Chapter 65, HTSUSA, as headbands and linings under 
heading 6507, HTSUSA, and as hats and other headgear under heading 6505, HTSUSA. 

Heading 6507, HTSUSA, includes “headbands, linings, covers, hat foundations, hat 
frames, peaks (visors) and chinstraps for headgear.” The EN to heading 6507 lists specific 
fittings for headgear and states that only those items listed are covered by the heading. 
The EN lists headbands and linings and part linings, which are described as follows: 


(1) Head-bands for fitting on the edge of the crown. These are usually of leather, 
but may also be of composition leather, of oiled cloth or other coated fabric, etc. They 
are classified in this heading only when cut to length or otherwise ready for incorpo- 
ration in the headgear. They frequently bear an inscription of the hat-maker’s name, 
etc. 

(2) Linings and part linings normally made of textile material but sometimes of 
plastics, leather, etc. These also usually bear a printed indication of the hat-maker’s 
name, etc. 

According to the EN, the headbands, linings and part linings cited in heading 6507, 
HTSUSA, are components used in the construction of headgear. 

The exemplar head-bands in the EN of heading 6507 represent items that are used in 
making hats or headgear. In contrast, the subject cap and headband are not specific fit- 
tings for headgear but rather completed articles, not incorporated into articles of head- 
gear. Therefore, the subject articles are not ejusdem generis or “of the same kind” of 
merchandise as the exemplars cited in the EN to 6507, HTSUSA. Accordingly, neither the 
subject cap nor headband are properly classifiable under heading 6507, HTSUSA. 

Heading 6505, HTSUSA, provides for “Hats and other headgear, knitted or crocheted, 
or made up from lace, felt or other textile fabric, in the piece (but not in strips), whether or 
not lined or trimmed; hair-nets of any material, whether or not lined or trimmed.” The EN 
to heading 6505, HTSUSA, provide that the range of headgear embraced by the heading 
includes hats made up from textile fabric, berets, skull-caps, fezzes, peaked caps, mortar- 
boards, nurses’ headcaps, nuns’ headdresses, pith helmets, sou’westers, hoods, and top 
hats. The EN to heading 6505, HTSUSA, also state that the heading includes hair-nets, 
snoods, and the like, of any material. Moreover, the broad language of the EN state that 
Chapter 65 covers “other headgear of all kinds, irrespective of the materials of which they 
are made and of their intended use (daily wear, theatre, disguise, protection, etc.).” 

The Random House Dictionary of the English Language, the Unabridged Edition (1983) 
defines “headgear” as “any covering for the head, esp. a hat, cap, bonnet, etc.” The Ency- 
clopedia Americana (International Edition 1980) describes the term “hat” as follows: 

HAT, strictly, a head covering that has a crown and a brim. Loosely, the term is used 


for many kinds of headgear. Since earliest times, men have created a great range of 
headgear, from fitted caps to draped or wrapped veils, turbans and bands. Almost ev- 
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ery kind of material has been used — fur, fabric, metal, straw, horns, jewels, feathers, 
flowers, lace, glass and synthetic materials. 


The subject cap satisfies the definition of “headgear” as it is a covering for the head. 
Though not specifically referenced in the EN, the subject cap is headgear within the in- 
tended scope of Chapter 65. Further, the cap under consideration is similar to several of 
the exemplars cited in the EN to heading 6505, namely skull-caps, hair-nets, snoods and 
the like. The subject cap is brimless and fits the head snugly like a skull-cap, swim cap, 
hair-net, or knit cap. See NY G86364, dated February 12, 2001 (tie hat similar to a skull- 
cap classified under heading); NY D88490, dated March 31, 1999 (child’s swim cap classi- 
fied under heading 6505); NY D85956, dated January 6, 1999 (hairnet classified under 
heading 6505); and NY B87125 (knit hat classified under heading 6505). Similar to the 
subject cap, skull-caps and other small caps may be worn under other headgear articles, 
such as helmets and turbans. See NY G86364 (cited above). Given the broad definition of 
headgear and the expansive language of the EN, the subject cap falls within the scope of 
Chapter 65, HTSUSA, and is properly classifiable under heading 6505, HTSUSA. 

Among multiple examples of headgear, Mary Brooks Picken’s, The Fashion Dictionary 
(3rd ed. 1973), provides for an open-crown hat, a “hat with complete brim and partial 
crown, the center being left open so that hair shows through.” Picken’s at 180. Similarly, 
turbans include an open-crown version. Picken’s at 184. In HQ 962450, dated August 23, 
1999, Customs ruled that a “u” shaped sun visor made of neoprene material is properly 
classifiable as headgear in heading 6505, HTSUSA. Also, in NY G86364, Customs classi- 
fied a removable headband shaped hat liner that is worn under a hard hat as a specific fit- 
ting for headgear in heading 6507, HTSUSA. 

The headband at issue functions the same as the subject cap; it is worn under a wig to 
secure the wig and make it fit more comfortably. Moreover, identical to the cap under con- 
sideration, the subject headband is headgear within the intended scope of Chapter 65, 
HTSUSA. The instant headband encircles the head without covering the crown of the 
head in the same manner as the sun visor in HQ 962450, the removable headband shaped 
hat liner in NY G86364, and the open-crowned examples cited above in The Fashion Dic- 
tionary. Just like the headband shaped hat liner in NY G86364, the subject headband is not 
intended to be worn without another article nor visible when worn. Moreover, unlike a 
sweatband, the subject headband does not absorb perspiration, nor isits principal purpose 
to hold hair in place like a sweatband worn on the head. While the instant headband is not 
a specific fitting for headgear like the hat liner in NY G86364, it is itself an article of head- 
gear. Based on the broad definition of headgear and language of the EN, combined with the 
similarities of the subject headband to other hats and headgear articles, the headband at 
issue is also properly classifiable under heading 6505, HTSUSA. 

Heading 6307, HTSUSA, provides for other made up articles of textile materials. The 
EN to heading 6307 state that the heading covers made up articles of any textile material 
which are not included more specifically elsewhere in the tariff schedule. The textile cap 
and headband under consideration are more specifically provided for in heading 6505, 
HTSUSA. As such, the subject articles are not properly classifiable under heading 6307, 
HTSUSA. 

As the subject cap and headband are each made of 90 percent polyester and 10 percent 
lycra and are of knit construction, they are both classifiable under subheading 6505.90.60, 
HTSUSA, which provides “Hats and other headgear, knitted or crocheted * * * Other: Of 


man-made fibers: Knitted or crocheted or made up from knitted or crocheted fabric: Not 
in part of braid.” 


Holding: 


Based on the foregoing, the subject textile headband is classified in subheading 
6505.90.6045, HTSUSA, the provision for “Hats and other headgear, knitted or crocheted 
* * * Other: Of man-made fibers: Knitted or crocheted or made up from knitted or cro- 
cheted fabric: Not in part of braid * * * Other: Other: Visors, and other headgear which 
provides no covering for the crown of the head.” The subject textile cap is classified in sub- 
heading 6505.90.6090, HTSUSA, the provision for “Hats and other headgear, knitted or 
crocheted * * * Other: Of man-made fibers: Knitted or crocheted or made up from knitted 
or crocheted fabric: Not in part of braid * * * Other: Other: Other.” The duty rate for each 
item will be 23.9 cents per kilogram plus 8.4% ad valorem. Both the cap and headband fall 
within textile category designation 659. 
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NYRL B82405, dated March 24, 1997, is hereby REVOKED. In accordance with 19 
US.C. §1625(c), this ruling will become effective 60 days after its publication in the Cus- 
TOMS BULLETIN. 

The designated textile and apparel category may be subdivided into parts. If so, the visa 
and quota requirements applicable to the subject merchandise may be affected. Since part 
categories are the result of international bilateral agreements which are subject to fre- 
quent renegotiations and changes, to obtain the most current information available, we 
suggest you check, close to the time of shipment, the Status Report On Current Import 
Quotas (Restraint Levels), an internal issuance of the U.S. Customs Service which is up- 
dated weekly and is available for inspection at your local Customs office. The Status Re- 
port on Current Import Quotas (Restraint Levels) is also available on the Customs 
Electronic Bulletin Board (CEBB) which can be found on the U.S. Customs Service Web- 
site at www.customs.gov. 

Due to the changeable nature of the statistical annotation (the ninth and tenth digits of 
the classification) and the restraint (quota/visa) categories, you should contact your local 
Customs office prior to importation of this merchandise to determine the current status of 
any import restraints or requirements. 

JOHN ELKINS, 
(for John Durant, Director, 
Commercial Rulings Division.) 


REVOCATION OF RULING LETTER AND REVOCATION 
OF TARIFF TREATMENT RELATING TO THE TARIFF 
CLASSIFICATION OF A TEXTILE BAG DESIGNED FOR A 
DOWN COMFORTER 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of revocation and modification of ruling letters and re- 
vocation of treatment relating to the tariff classification of a textile bag 
designed for a down comforter. 


SUMMARY: Pursuant to section 625(c), Tariff Act of 1930 (19 U.S.C. 
1625(c)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs is revoking a ruling letter pertaining to the tariff clas- 
sification of a textile bag designed for a down comforter under the 
Harmonized Tariff Schedule of the United States (HTSUS). Customs is 
also revoking any treatment previously accorded by Customs to sub- 
stantially identical transactions. Notice of the proposed actions was 
published on February 20, 2002, in Volume 36, Number 8, of the Cus- 
TOMS BULLETIN. Customs received no comment in response to the notice. 


EFFECTIVE DATE: This action is effective for merchandise entered or 
withdrawn from warehouse for consumption on or after June 17, 2002. 


FOR FURTHER INFORMATION CONTACT: Rebecca Hollaway, Tex- 
tile Classification Branch, at (202) 927-2394. 





62 CUSTOMS BULLETIN AND DECISIONS, VOL. 36, NO. 16, APRIL 17, 2002 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


On December 8, 1993, Title VI, (Customs Modernization), of the 
North American Free Trade Agreement Implementation Act (Pub. L. 
103-182, 107 Stat. 2057), (hereinafter “Title VI”), became effective. 
Title VI amended many sections of the Tariff Act of 1930, as amended, 
and related laws. Two new concepts that emerge from the law are “in- 
formed compliance” and “shared responsibility.” These concepts 
are premised on the idea that in order to maximize voluntary com- 
pliance with Customs laws and regulations, the trade community needs 
to be clearly and completely informed of its legal obligations. According- 
ly, the law imposes a greater obligation on Customs to provide the public 
with improved information concerning the trade community’s responsi- 
bilities and rights under the Customs and related laws. In addition, both 
the trade and Customs share responsibility in carrying out import re- 
quirements. For example, under section 484 of the Tariff Act of 1930, as 
amended (19 U.S.C. 1484), the importer of record is responsible for us- 
ing reasonable care to enter, classify and value imported merchandise, 
and provide any other information necessary to enable Customs to prop- 
erly assess duties, collect accurate statistics and determine whether any 
other applicable legal requirement is met. 

Pursuant to section 625(c)(1), Tariff Act of 1980 (19 US.C. 
1625(c)(1)), as amended by Title VI, a notice proposing to revoke New 
York Ruling Letter (NY) D85011 and to revoke any treatment accorded 
to substantially identical merchandise was published in the February 
20, 2002, CusTOMS BULLETIN, Volume 36, Number 8. 

As stated in the proposed notice, this revocation will cover any rulings 
on the subject merchandise which may exist but which have not been 
specifically identified. Any party who has received an interpretive rul- 
ing or decision (i.e., ruling letter, internal advice memorandum or deci- 
sion or protest review decision) on the merchandise subject to this notice 
should have advised Customs during the comment period. 

Similarly, pursuant to section 625(c)(2), Tariff Act of 1930 (19 U.S.C. 
1625(c)(2)), as amended by Title VI, Customs is revoking any treatment 
previously accorded by Customs to substantially identical transactions. 
This treatment may, among other reasons, have been the result of the 
importer’s reliance on a ruling issued to a third party, Customs person- 
nel applyinga ruling of a third party to importations of the same or simi- 
lar merchandise, or the importer’s or Customs previous interpretation 
of the HTSUS. Any person involved in substantially identical transac- 
tions should have advised Customs during the comment period. An im- 
porter’s reliance on a treatment of substantially identical transactions 
or on aspecific ruling concerning the merchandise covered by this notice 
which was not identified in this notice may raise the rebuttable pre- 
sumption of lack of reasonable care on the part of the importer or its 
agents for importations of merchandise subsequent to the effective date 
of this final decision. Pursuant to 19 U.S.C. 1625(c)(1), Customs is re- 
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voking NY D85011 and any other ruling not specifically identified in or- 
der to reflect the proper classification of the merchandise pursuant to 
the analysis set forth in HQ 962663, which is attached to this document. 
Additionally, pursuant to 19 U.S.C. 1625(c)(2), Customs is revoking any 
treatment previously accorded by the Customs Service to substantially 
identical transactions. 

In accordance with 19 U.S.C. 1625(c), this ruling will become effective 
60 days after publication in the CUSTOMS BULLETIN. 


Dated: April 1, 2002. 


JOHN ELKINS, 
(for John Durant, Director, 
Commercial Rulings Division.) 


[Attachment] 


[ATTACHMENT] 


DEPARTMENT OF THE TREASURY, 
U.S. CuSTOMS SERVICE, 
Washington, DC, April 1, 2002. 
CLA-2 RR:CR:TE 962663 RH 
Category: Classification 


Tariff No. 6307.90.9889 
Ms. PHYLLIS LOCKLEAR 


GENERAL MANAGER 

IMEX VINYL PACKAGING 
531177 Center Drive, Suite 95 
Charlotte, NC 28217-0751 


Re: Revocation of NY D85011; Classification of a draw string bag of nonwoven textile ma- 
terials; storage bag; heading 4202 vs. heading 6307. 
DEAR Ms. LOCKLEAR: 
This isin reply to your letter of March 15, 1999, requesting reconsideration of New York 
Ruling Letter D85011, dated December 7, 1998. In that ruling, Customs classified a textile 
bag designed to store a down comforter in subheading 4202.92.3031 of the Harmonized 


Tariff Schedule of the United States (HTSUS), as a traveling bag designed to contain 
clothing or other personal effects during travel. 


Facts: 


The merchandise under consideration is a bag manufactured of a nonwoven fabric of 
polypropylene fibers. The bag measures 30 inches high and hasa base diameter of approxi- 
mately 17 inches. The top closes by means of a drawstring cord and is secured by a cord 
lock. The nonwoven polypropylene fiber material has a continuous pattern of small holes 
intended to permit the comforter to breathe. 

In your letter, you state that the bag is a “one-time-only use bag for the conveyance ofa 
product.” We note, however, that the bags are not imported with the comforters. 

Pursuant to section 625(c), Tariff Act of 1930 (19 U.S.C. 1625(c)), as amended by section 
623 of Title VI (Customs Modernization) of the North American Free Trade Agreement 
Implementation Act, Pub. L. 103-182, 107 Stat. 2057, 2186 (1993), notice of the proposed 
modification of NY D85011 was published in the CUSTOMS BULLETIN on February 20, 2002. 
Customs received no comments. 


Issue: 
What is the proper classification for the subject merchandise? 





64 CUSTOMS BULLETIN AND DECISIONS, VOL. 36, NO. 16, APRIL 17, 2002 


Law and Analysis: 


Classification under the HTSUS is made in accordance with the General Rules of Inter- 
pretation (GRI). GRI 1 provides that the classification of goods shall be determined ac- 
cording to the terms of the headings of the tariff schedule and any relative Section or 
Chapter Notes. In the event that the goods cannot be classified solely on the basis of GRI 1, 
and if the headings and legal notes do not otherwise require, the remaining GRI may then 
be applied. 

Bags of textile materials similar to the subject merchandise have been classified in both 
headings 4202 and 6307, HTSUS, depending upon their construction and the purpose(s) 
for which they are designed. Bags classified outside of heading 4202, HTSUS, are general- 
ly those considered not specially designed to contain particular item(s), or not adequately 
constructed to sustain repeated use. 

Heading 4202, HTSUS, provides for “Trunks, suitcases, vanity cases * * * spectacle 
cases, binocular cases, camera cases, musical instrument cases, gun cases, holsters and 
similar containers; traveling bags, insulated food or beverage bags, toiletry bags, knap- 
sacks and backpacks, handbags, shopping bags * * * sports bags * * * and similar contain- 
ers, of leather or of composition leather, of sheeting of plastics, of textile materials, of 
vulcanized fiber or of paperboard, or wholly or mainly covered with such materials or with 
paper.” 

The Explanatory Notes to the Harmonized Commodity Description and Coding System 
(EN) to heading 4202 suggest that the expression “similar containers” in the first part of 
the heading “includes hat boxes, camera accessory cases, cartridge pouches, sheaths for 
hunting or camping knives, portable tool boxes or cases, specially shaped or internally 
fitted to contain particular tools with or without their accessories, etc.” With regard to the 
second part of heading 4202, the EN indicate that the expression “similar containers” in- 
dicates articles which must be wholly or mainly composed of the materials specified there- 
in. There is no requirement that the articles be specially shaped or fitted. 

Upon further review of this matter, we agree with you that the bag in question is de- 
signed for the conveyance of a down comforter and is not ofa kind similar to a bag designed 
to contain clothing during travel. The bag is not capable of providing the protection requi- 
site of a traveling bag and is not adequately constructed to sustain repeated use. 

Finally, we note that the bag cannot be classified as packing material under GRI 5, 
HTSUS, as it is not imported with the comforter. 

Accordingly, since the bag is not more specifically provided for in another heading it is 
classified under subheading 6307.90.9889, HTSUS, as an other made up textile article. 


Holding: 

NY D85011 is REVOKED. The textile bag is classified under subheading 6307.90.9889, 
HTSUS. It is dutiable at the general column one rate at 7 percent ad valorem. 

In accordance with 19 U.S.C. 1625(c), this ruling will become effective 60 days after its 
publication in the CUSTOMS BULLETIN. 

JOHN ELKINS, 
(for John Durant, Director, 
Commercial Rulings Division.) 
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REVOCATION OF RULING LETTER AND TREATMENT 


RELATING TO THE CLASSIFICATION OF TEXTILE BAGS 
WITH DRAWSTRINGS 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of revocation of two ruling letters and treatment relat- 
ing to the classification of textile bags with drawstrings. 


SUMMARY: Pursuant to section 625(c), Tariff Act of 1930 (19 U.S.C. 
1625(c)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub.L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs is revoking tworuling letters relating to the tariff clas- 
sification of textile bags with drawstrings under the Harmonized Tariff 
Schedule of the United States (HTSUS), and to revoke any treatment 
previously accorded by the Customs Service to substantially identical 
merchandise. Notice of the proposed action was published in the Cus- 
TOMS BULLETIN of February 27, 2002, Volume 36, Number 9. No com- 
ments were received in response to this notice. 


EFFECTIVE DATE: This action is effective for merchandise entered or 
withdrawn from warehouse for consumption on or after June 17, 2002. 


FOR FURTHER INFORMATION CONTACT: Ann Segura Minardi, 
Textile Branch, and (202) 927-1009. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 

On December 8, 1993, Title VI, (Customs Modernization), of the 
North American Free Trade Agreement Implementation Act (Pub.L. 
103-182, 107 Stat. 2057), (hereinafter “Title VI”), became effective. 
Title VI amended many sections of the Tariff Act of 1930, as amended 
and related laws. Two new concepts, which emerge from the law, are 
“informed compliance” and “shared responsibility.” These con- 
cepts are premised on the idea that in order to maximize voluntary com- 
pliance with Customs laws and regulations, the trade community needs 
to be clearly and completely informed of its legal obligations. According- 
ly, the law imposes a greater obligation on Customs to provide the public 
with improved information concerning the trade community’s responsi- 
bilities and rights under the Customs and related laws. In addition, both 
the trade and Customs share responsibility in carrying out import re- 
quirements. For example, under section 484 of the Tariff Act of 1930, as 
amended, (19 U.S.C. section 1484) the importer of record is responsible 
for using reasonable care to enter, classify and value imported merchan- 
dise, and provide any other information necessary to enable Customs to 
properly assess duties, collect accurate statistics and determine wheth- 
er any other applicable legal requirement is met. 

In NY G83311, Customs ruled that all four of the subject articles iden- 
tified as style numbers 12-120-04, 12-120-07, 12-120-73, 12-120-72, 
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were classified under subheading 4202.92.3031, HTSUSA. Since the is- 
suance of this ruling, Customs has reviewed the classification of these 
items and has determined that the cited ruling is in error. We have deter- 
mined that all four articles are correctly classified in subheading, 
6307.90.9889, HTSUSA, which provides for, “Other made up articles, 
including dress patterns: Other: Other: Other, Other, Other” (See “At- 
tachment A” to this document). 

In NY G83306, Customs ruled that the subject articles identified as 
style numbers 12-116, 12-120, were classified under subheading 
4202.92.3031, HTSUSA. Since the issuance of this ruling, Customs has 
reviewed the classification of these items and has determined that the 
cited ruling is in error. We have determined that the articles are correct- 
ly classified in subheading, 6307.90.9889, HTSUSA, which provides for, 
“Other made up articles, including dress patterns: Other: Other: Other, 
Other, Other” (See “Attachment B” to this document). 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 US.C. 
1625(c)(1)), as amended by section 623 of Title VI, this notice advises in- 
terested parties that Customs is revoking two ruling letters pertaining 
to the tariff classification of textile bags with drawstrings. Although in 
this notice, Customs is specifically referring to two New York Rulings 
(NY) G83311 dated November 2, 2000, and NY G83306 dated November 
2, 2000, this notice covers any rulings on this merchandise that may ex- 
ist but have not been specifically identified. Customs has undertaken 
reasonable efforts to search existing databases for rulings in addition to 
the two identified. No further rulings have been found. Any party who 
has received an interpretive ruling or decision (i.e., ruling letter, inter- 
nal advice memorandum or decision or protest review decision) on the 
merchandise subject to this notice, should have advised Customs during 
the comment period. 

Similarly, pursuant to section 625(c)(2), Tariff Act of 1930 (19 U.S.C. 
1625(c)(2)), as amended by section 623 of Title VI, Customs is revoking 
any treatment previously accorded by Customs to substantially identi- 
cal transactions. This treatment may, among other reasons, be the re- 
sult of the importer’s reliance on a ruling issued to a third party, 
Customs personnel applying a ruling of a third party to importations of 
the same or similar merchandise, or the importer’s or Customs previous 
interpretation of the Harmonized Tariff Schedule of the United States 
(HTSUS). Any person involved in substantially identical transactions 
should have advised Customs during this notice period. An importer’s 
failure to advise Customs of substantially identical transactions or of a 
specific ruling not identified in this notice, may raise issues of reason- 
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able care on the part of the importer or his agents for importations of 
merchandise subsequent to this notice. 


Dated: April 2, 2002. 


JOHN ELKINS, 
(for John Durant, Director, 
Commercial Rulings Division.) 


[Attachments] 


[ATTACHMENT A] 


DEPARTMENT OF THE TREASURY, 
U.S. Customs SERVICE, 
Washington, DC, April 2, 2002. 


CLA-2 RR:CR:TE 964711 ASM 
Category: Classification 


Tariff No. 6307.90.9889 
Ms. MARTY LANGTRY 


MANAGEMENT CONSULTANT 
TOWERGROUP INTERNATIONAL 
1114 Tower Lane 
Bensenville, IL 60106 


Re: Request for reconsideration and revocation of NY G83311; Textile bags with draw- 
strings imported from China; Other made up articles, Heading 6307; Not Heading 
4202, HTSUSA. 


DEAR Ms. LANGTRY: 

This is in response to your letter, on behalf of Home Products International requesting 
reconsideration of Customs New York Ruling (NY) G83311 which involved the classifica- 
tion of textile bags under the Harmonized Tariff Schedule of the United States Annotated 
(HTSUSA). We have reviewed this ruling and determined that the classification provided 
for this merchandise is incorrect. This ruling revokes NY G83311 by providing the correct 
classification for the subject textile bags with drawstrings. Samples have been submitted 
and reviewed by this office. 

Pursuant to section 625(c), Tariff Act of 1930, as amended (19 U.S.C. 1625(c)), notice of 
the proposed revocation of NY G83311 was published on February 27, 2002, in the Cus- 
TOMS BULLETIN, Volume 36, Number 9. Nocomments were received in response to this no- 
tice. 


Facts: 


The subject articles are advertised as laundry bags and identified under the following 
style numbers and names as follows: 


12-120-04, “CarryAil Cloth Laundry Bag” 
12-120-07, “CarryAll Cloth Laundry Bag” 
12-120-73, “Pack ‘n Pouch Specialty Bag” 
12-120-72, “Bag’n Carry” 

The sample identified as “CarryAll Cloth Laundry Bag” (12-120-04; 12-120-07) are 19 
inches x 30 inches and constructed of lightweight woven fabric of 65 percent polyester, 35 
percent cotton. These articles are composed of two panels which have been attached by 
one bottom seam and two side seams. Overlock stitching secures an open hem at the top. A 
single cord with a plastic “Cordlock” TM has been threaded through the top hem. 

The article identified as the “Pack n’ Pouch Specialty Bag” TM (12-120-73) is 24 inches 
x 36 inches and constructed of a mesh fabric of 100 percent polyester. This article is com- 
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posed of two panels which have been attached by one bottom seam and two side seams. A 
large zippered mesh pouch (approx. 13 inches high x 15 inches wide) has been sewn onto 
the front. Overlock stitching secures an open hem at the top. A single cord with a plastic 
“Cordlock”TM has been threaded through the top hem. A single carrying strap has been 
securely sewn to the back of the bag. 

The “Bag n’ Carry”TM (12-120-72) is 22 inches x 32 inches. The top two thirds of the 
article is constructed of 100 percent polyester mesh fabric. This article is composed of two 
panels which have been attached by one bottom seam and two side seams. The bottom one- 
third portion of the article is constructed of 100 percent woven nylon fabric. In addition, 
the top hem is composed of the same woven fabric. Overlock stitching secures an open hem 
at the top. A single cord with a plastic “Cordlock” TM has been threaded through the top 
hem. 

In NY G83311, dated November 2, 2000, all four of the subject articles identified as style 
numbers 12-120—04, 12-120-07, 12-120-73, 12-120-72, were classified as containers un- 
der subheading 4202.92.3031, HTSUSA. The quota category for this provision is 670. 


Issue: 
What is the proper classification for the merchandise? 


Law and Analysis: 


Classification under the Harmonized Tariff Schedule of the United States Annotated 
(HTSUSA) is made in accordance with the General Rules of Interpretation (GRI). GRI 1 
provides that the classification of goods shall be determined according to the terms of the 
headings of the tariff schedule and any relative Section or Chapter Notes. In the event that 
the goods cannot be classified solely on the basis of GRI 1, and if the heading and legal 
notes do not otherwise require, the remaining GRI may then be applied. The Harmonized 
Commodity Description and Coding System Explanatory Notes (“ENs”) constitute the of- 
ficial interpretation of the Harmonized System at the international level. While neither 
legally binding nor dispositive, the ENs provide a commentary on the scope of each head- 
ing of the HTSUS and are generally indicative of the proper interpretation of these hea- 
dings. See T.D. 89-80, 54 Fed. Reg. 35127, 35128 (August 23, 1989). 

Heading 4202, HTSUSA, specifically covers various cases and containers, and provides 
as follows: 


Trunks, suitcases, vanity cases, attache cases, briefcases, school satchels, spectacle 
cases, binocular cases, camera cases, musical instrument cases, gun cases, holsters 
and similar containers; traveling bags, insulated food or beverage bags, toiletry bags, 
knapsacks and backpacks, handbags, shopping bags, wallets, purses, map cases, ciga- 
rette cases, tobacco pouches, tool bags, sports bags, bottle cases, jewelry boxes, pow- 
der cases, cutlery cases and similar containers, of leather or of composition leather, of 
sheeting of plastics, of textile materials, of vulcanized fiber, or of paperboard, or whol- 
ly or mainly covered with such materials or with paper. 


Additional U.S. Notes to Chapter 42 state, in relevant part: “1. For the purposes of head- 
ing 4202, the expression ‘travel, sports and similar bags’ means goods, other than those 
falling in subheadings 4202.11 through 4202.39, of a kind designed for carrying clothing 
and other personal effects during travel * * *”. 

The EN to 4202 indicates that the heading covers only the articles specifically named 
and similar containers. We note that “laundry bags” are not specifically named in heading 
4202, HTSUSA. Accordingly, we must determine whether they are similar to the travel or 
sports bags specified in 4202. However, in order to classify the subject goods as “similar” 
under 4202, HTSUSA, we must look to factors, which would identify the merchandise as 
being ejusdem generis (of a similar kind) to those specified in the provision. 

In the case of Totes, Inc. v. United States, 18 CIT 919, 865 F Supp. 867(1994), aff'd. 69 F 
3d 495 (1995), the Court of Appeals stated as follows: 


As applicable to classification cases, ejusdem generis requires that the imported mer- 
chandise possess the essential characteristics or purposes that unite the articles enu- 
merated eo nomine [by name] in order to be classified under the general terms. 


In classifying goods under the residual provision of “similar containers” of 4202, HTSU- 
SA, the Court of Appeals affirmed the trial court’s decision and found that the rule of ejus- 
dem generis requires only that the imported merchandise share the essential character or 
purpose running through all the containers listed eo nomine in heading 4202, HTSUSA., 
ue., “* * * to organize, store, protect and carry various items.” 
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The subject merchandise does not have the capability to protect clothing or other essen- 
tial items during travel. Each bag is constructed of relatively lightweight material with 
two of the bags having see-through mesh panels. The mesh bags would be especially sus- 
ceptible to snags, frays, and tears. One of the mesh bags has a single carry strap; however, 
this single feature is insufficient to render the bag suitable for travel or sports use. Each of 
the bags has a single drawstring closure, which is impractical for extended travel because 
the excess drawstring loop could easily drag or catch. Furthermore, sucha drawstring clo- 
sure fails to completely secure the contents of the bag; small items could slip through the 
opening. Thus, it is Customs determination that none of these bags are ejusdem generis to 
the travel or sports bags of heading 4202, HTSUSA. 

The subject bags are distinct from the drawstring bags of HQ 963575, dated October 12, 
1999, wherein various textile bags identified as “stuff sacks” were classified as “travel 
*** and similar bags” under subheading 4202.92.3031, HTSUSA. The bags in HQ 
963575 featured waterproof fabric, zippers, a handle, and a protective interior flap to se- 
cure the drawstring closure. Furthermore, these bags were specifically designed and ad- 
vertised to organize, store, protect and carry sleeping bags and other essentials during 
camping trips. 

Inasmuch as the articles now in question are not classifiable under heading 4202, 
HTSUSA, they would not be precluded from classification in 6307, HTSUSA, pursuant to 
the EN for 6307 that excludes: “(b) Travel goods * * * and all similar containers of head- 
ing 42.02.” The EN to 6307 further specifies that the heading particularly includes: “(5) 
Domestic laundry * * * bags.” The Webster’s New Collegiate Dictionary (1979) defines 
“laundry” as “clothes or linens that have been or are to be laundered.” The definition for 
“launder” or “laundered” is “to wash (as clothes) in water: to make ready for use by wash- 
ing andironing: to wash or wash andiron clothing or household linens.” The term “bag” is 
defined as a “flexible container that may be closed for holding, storing, or carrying some- 
thing.” Thus, it would follow that a “laundry bag” is a type of flexible container, with a 
closure, used to hold clothes or linens for laundering purposes. Webster’s dictionary de- 
fines “domestic” as “of or relating to the household or the family.” 

The subject merchandise consists of woven/mesh bags of a size and shape suited for do- 
mestic use and intended to contain clothes or linens for laundering purposes. In the in- 
stant case, all four bags are advertised, packaged, promoted and intended for use as 
domestic laundry bags. The packaging clearly identifies the article as a “laundry bag.” The 
packaging also demonstrates the use of the item by displaying a picture of the bag, packed 
with towels, sheets, clothing, anda container of laundry detergent. Customs has previous- 
ly ruled that such textile bags with drawstrings are classifiable under heading 6307, 
HTSUSA, as “Other made up articles.” In Headquarters Ruling (HQ) 954948, dated Octo- 
ber 28, 1993, a textile bag with drawstring comprised ofa lightweight cotton fabric with an 
intended use of packaging and transporting covered candy at retail, was classified as an 
other made-up article in subheading 6307.90.9986, HTSUSA. In reaching this decision, 
Customs noted that drawstring pouches of insubstantial construction, which are not spe- 
cially shaped or fitted to contain specific merchandise, are not similar to the containers 
enumerated in heading 4202, HTSUSA. See HQ 953177, dated April 7, 1993; HQ 953176, 
dated March 16, 1993; HQ 088411, dated April 23, 1991; HQ 086852, dated May 10, 1990. 
Holding: 

NY G83311 is hereby revoked. In accordance with 19 U.S.C. 1625(c), this ruling will be- 
come effective 60 days after its publication in the CUSTOMS BULLETIN. 

The subject merchandise is correctly classified in subheading, 6307.90.9889, HTSUSA, 
which provides for, “Other made up articles, including dress patterns: Other: Other: Oth- 
er, Other, Other.” The general column one duty rate is 7 percent ad valorem. 

Due to the changeable nature of the statistical annotation (the ninth and tenth digits of 
the classification) and the restraint (quota/visa) categories applicable to textile merchan- 
dise, you should contact your local Customs office prior to importation of this merchandise 
to determine the current status of any import restraints or requirements. 

JOHN ELKINS, 
(for John Durant, Director, 
Commercial Rulings Division.) 
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[ATTACHMENT B] 


DEPARTMENT OF THE TREASURY, 
US. Customs SERVICE, 
Washington, DC, April 2, 2002. 


CLA-2 RR:CR:TE 964712 ASM 
Category: Classification 


Tariff No. 6307.90.9889 
Ms. MARTY LANGTRY 


MANAGEMENT CONSULTANT 
TOWERGROUP INTERNATIONAL 
1114 Tower Lane 
Bensenville, IL 60106 


Re: Request for reconsideration and revocation of NY G83306 Textile bags with draw- 


strings imported from China; Other made up articles, Heading 6307; Not Heading 
4202, HTSUSA. 


DEAR MS. LANGTRY: 

This is in response to your letter, on behalf of Home Products International requesting 
reconsideration of Customs New York Ruling (NY) G83306 which involved the classifica- 
tion of textile bags under the Harmonized Tariff Schedule of the United States Annotated 
(HTSUSA). We have reviewed this ruling and determined that the classification provided 
for this merchandise is incorrect. This ruling revokes NY G83306 by providing the correct 
classification for the subject textile bags with drawstrings. Samples have been submitted 
and reviewed by this office. 

Pursuant to section 625(c), Tariff Act of 1930, as amended (19 U.S.C. 1625(c)), notice of 
the proposed revocation of NY G83306 was published on February 27, 2002, in the Cus- 


TOMS BULLETIN, Volume 36, Number 9. No comments were received in response to this no- 
tice. 


Facts: 


The subject articles are advertised as laundry bags and identified under the following 
style numbers and names as follows: 
¢ 12-116, “Jumbo Laundry Bag” 
¢ 12-120, “CarryAll Laundry Bag” 


The sample identified as the “Jumbo Laundry Bag” (12-116) is 24 inches x 36 inches and 
constructed of lightweight woven fabric of 100 percent nylon. This article is composed of 
two panels attached by one bottom seam and two side seams. Overlock stitching secures 
an open hem at the top. A single cord with a plastic “Cordlock”TM has been threaded 
through the top hem. 

The article identified as the “CarryAll Laundry Bag” (12-120) is 19 inches x 30 inches 
and constructed of a lightweight woven fabric of 65 percent polyester and 35 percent cot- 
ton. This article is composed of two panels which have been attached by one bottom seam 
and two side seams. Overlock stitching secures an open hem at the top. Asingle cord witha 
plastic “Cordlock”TM has been threaded through the top hem. 

In NY G83306, dated November 2, 2000, both the subject articles identified as style 
numbers 12-116 and 12-120, were classified under subheading 4202.92.3031, HTSUSA. 
The quota category for this provision is 670. 


Issue: 
What is the proper classification for the merchandise? 
Law and Analysis: 


Classification under the Harmonized Tariff Schedule of the United States Annotated 
(HTSUSA) is made in accordance with the General Rules of Interpretation (GRI). GRI 1 
provides that the classification of goods shall be determined according to the terms of the 
headings of the tariff schedule and any relative Section or Chapter Notes. In the event that 
the goods cannot be classified solely on the basis of GRI 1, and if the heading and legal 
notes do not otherwise require, the remaining GRI may then be applied. The Harmonized 
Commodity Description and Coding System Explanatory Notes (“ENs”) constitute the of- 
ficial interpretation of the Harmonized System at the international level. While neither 
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legally binding nor dispositive, the ENs provide a commentary on the scope of each head- 
ing of the HTSUS and are generally indicative of the proper interpretation of these hea- 
dings. See T.D. 89-80, 54 Fed. Reg. 35127, 35128 (August 23, 1989). 


Heading 4202, HTSUSA, specifically covers various cases and containers, and provides 
as follows: 


Trunks, suitcases, vanity cases, attache cases, briefcases, school satchels, spectacle 
cases, binocular cases, camera cases, musical instrument cases, gun cases, holsters 
and similar containers; traveling bags, insulated food or beverage bags, toiletry bags, 
knapsacks and backpacks, handbags, shopping bags, wallets, purses, map cases, ciga- 
rette cases, tobacco pouches, tool bags, sports bags, bottle cases, jewelry boxes, pow- 
der cases, cutlery cases and similar containers, of leather or of composition leather, of 
sheeting of plastics, of textile materials, of vulcanized fiber, or of paperboard, or whol- 
ly or mainly covered with such materials or with paper. 


Additional U.S. Notes to Chapter 42 state, in relevant part: “1. For the purposes of head- 
ing 4202, the expression ‘travel, sports and similar bags’ means goods, other than those 
falling in subheadings 4202.11 through 4202.39, of a kind designed for carrying clothing 
and other personal effects during travel * * *”. 

The EN to 4202 indicates that the heading covers only the articles specifically named 
and similar containers. We note that “laundry bags” are not specifically named in heading 
4202, HTSUSA. Accordingly, we must determine whether they are similar to the travel or 
sports bags specified in 4202. However, in order to classify the subject goods as “similar” 
under 4202, HTSUSA, we must look to factors, which would identify the merchandise as 
being ejusdem generis (of a similar kind) to those specified in the provision. 

In the case of Totes, Inc. v. United States, 18 CIT 919, 865 F. Supp. 867(1994), aff'd. 69 F. 
3d 495 (1995), the Court of Appeals stated as follows: 


As applicable to classification cases, ejusdem generis requires that the imported mer- 
chandise possess the essential characteristics or purposes that unite the articles enu- 
merated eo nomine [by name] in order to be classified under the general terms. 


In classifying goods under the residual provision of “similar containers” of 4202, HTSU- 
SA, the Court of Appeals affirmed the trial court’s decision and found that the rule of ejus- 
dem generis requires only that the imported merchandise share the essential character or 
purpose running through all the containers listed eo nomine in heading 4202, HTSUSA., 
i.e., “* * * to organize, store, protect and carry various items.” 

The subject merchandise does not have the capability to protect clothing or other essen- 
tial items during travel. Each of the bags has a single drawstring closure, which is imprac- 
tical for extended travel because he excess drawstring loop could easily drag or catch. 
Furthermore, sucha drawstring closure fails to completely secure the contents of the bag; 
small items could slip through the opening. Thus, it is Customs determination that none 
of these bags are ejusdem generis to the travel or sports bags of heading 4202, HTSUSA. 

The subject bags are distinct from the drawstring bags of HQ 963575, dated October 12, 
1999, wherein various textile bags identified as “stuff sacks” were classified as “travel 
*** and similar bags” under subheading 4202.92.3031, HTSUSA. The bags in HQ 
963575 featured waterproof fabric, zippers, a handle, and a protective interior flap to se- 
cure the drawstring closure. Furthermore, these bags were specifically designed and ad- 
vertised to organize, store, protect and carry sleeping bags and other essentials during 
camping trips. 

Inasmuch as the articles now in question are not classifiable under heading 4202, 
HTSUSA, they would not be precluded from classification in 6307, HTSUSA, pursuant to 
the EN for 6307 that excludes: “(b) Travel goods * * * and all similar containers of head- 
ing 42.02.” The EN to 6307 further specifies that the heading particularly includes: “(5) 
Domestic laundry * * * bags.” The Webster’s New Collegiate Dictionary (1979) defines 
“laundry” as “clothes or linens that have been or are to be laundered.” The definition for 
“launder” or “laundered” is “to wash (as clothes) in water: to make ready for use by wash- 
ingand ironing: to wash or wash andiron clothing or household linens.” The term “bag” is 
defined as a “flexible container that may be closed for holding, storing, or carrying some- 
thing.” Thus, it would follow that a “laundry bag” is a type of flexible container, with a 
closure, used to hold clothes or linens for laundering purposes. Webster’s dictionary de- 
fines “domestic” as “of or relating to the household or the family.” 

The subject merchandise consists of woven bags of a size and shape suited for domestic 
use and intended to contain clothes or linens for laundering purposes. In the instant case, 
both bags are advertised, packaged, promoted and intended for use as domestic laundry 
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bags. The packaging clearly identifies the article as a “laundry bag.” The packaging also 
demonstrates the use of the item by displaying a picture of the bag, packed with towels, 
sheets, clothing, and a container of laundry detergent. Customs has previously ruled that 
such textile bags with drawstrings are classifiable under heading 6307, HTSUSA, as “Oth- 
er made up articles.” In Headquarters Ruling (HQ) 954948, dated October 28, 1993, atex- 
tile bag with drawstring comprised of a lightweight cotton fabric with an intended use of 
packaging and transporting covered candy at retail, was classified as an other made-up 
article in subheading 6307.90.9986, HTSUSA. In reaching this decision, Customs noted 
that drawstring pouches of insubstantial construction, which are not specially shaped or 
fitted to contain specific merchandise, are not similar to the containers enumerated in 
heading 4202, HTSUSA. See HQ 953177, dated April 7, 1993; HQ 953176, dated March 16, 
1993; HQ 088411, dated April 23, 1991; HQ 086852, dated May 10, 1990. 

Holding: 

NY G83306 is hereby revoked. In accordance with 19 U.S.C. 1625(c), this ruling will be- 
come effective 60 days after its publication in the CUSTOMS BULLETIN. 

The subject merchandise is correctly classified in subheading, 6307.90.9889, HTSUSA, 
which provides for, “Other made up articles, including dress patterns: Other: Other: Oth- 
er, Other, Other.” The general column one duty rate is 7 percent ad valorem. 

Due to the changeable nature of the statistical annotation (the ninth and tenth digits of 
the classification) and the restraint (quota/visa) categories applicable to textile merchan- 
dise, you should contact your local Customs office prior to importation of this merchandise 
to determine the current status of any import restraints or requirements. 

JOHN ELKINS, 
(for John Durant, Director, 
Commercial Rulings Division.) 


REVOCATION OF RULING LETTERS AND TREATMENT 
RELATING TO TARIFF CLASSIFICATION OF INSULATED 
SHOPPING BAGS 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of revocation of ruling letters and treatment relating 
to tariff classification of insulated shopping bags. 


SUMMARY: Pursuant to section 625(c), Tariff Act of 1930 (19 U.S.C. 
1625(c)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs is revoking two ruling letters pertaining to the tariff 
classification of insulated shopping bags under the Harmonized Tariff 
Schedule of the United States (HTSUS). Customs is also revoking any 
treatment previously accorded by Customs to substantially identical 
transactions. Notice of the proposed actions was published on February 
20, 2002, in Volume 36, Number 8, of the CUSTOMS BULLETIN. No com- 
ments were received in response to the notice. 


EFFECTIVE DATE: This action is effective for merchandise entered or 
withdrawn from warehouse for consumption on or after June 17, 2002. 


FOR FURTHER INFORMATION CONTACT: Joe Shankle, Textiles 
Branch, (202) 927-2379. 





U.S. CUSTOMS SERVICE 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


On December 8, 1993, Title VI, (Customs Modernization), of the 
North American Free Trade Agreement Implementation Act (Pub. L. 
103-182, 107 Stat. 2057), (hereinafter “Title VI”), became effective. 
Title VI amended many sections of the Tariff Act of 1930, as amended, 
and related laws. Two new concepts that emerge from the law are “in- 
formed compliance” and “shared responsibility.” These concepts 
are premised on the idea that in order to maximize voluntary com- 
pliance with Customs laws and regulations, the trade community needs 
to be clearly and completely informed of its legal obligations. According- 
ly, the law imposes a greater obligation on Customs to provide the public 
with improved information concerning the trade community’s responsi- 
bilities and rights under the Customs and related laws. In addition, both 
the trade and Customs share responsibility in carrying out import re- 
quirements. For example, under section 484 of the Tariff Act of 1930, as 
amended (19 U.S.C. 1484), the importer of record is responsible for us- 
ing reasonable care to enter, classify and value imported merchandise, 
and provide any other information necessary to enable Customs to prop- 
erly assess duties, collect accurate statistics and determine whether any 
other applicable legal requirement is met. 

Pursuant to Customs obligations, notice proposing to revoke New 
York Ruling Letters (NY) G87998, dated March 15, 2001, and NY 
G89102 dated April 20, 2001, and to revoke any treatment accorded to 
substantially identical merchandise was published in the February 20, 
2002, CusToMS BULLETIN, Volume 36, Number 8. No comments were re- 
ceived in response to the notice. 

As stated in the proposed notice, this revocation will cover any rulings 
on the subject merchandise which may exist but which have not been 
specifically identified. Any party who has received an interpretive rul- 
ing or decision (i.e., ruling letter, internal advice memorandum or deci- 
sion or protest review decision) on the merchandise subject to this notice 
should have advised Customs during the comment period. 

Similarly, pursuant to section 625(c)(2), Tariff Act of 1930 (19 U.S.C. 
1625(c)(2)), as amended by Title VI, Customs is revoking any treatment 
previously accorded by Customs to substantially identical transactions 
that is contrary to the position set forth in this notice. This treatment 
may, among other reasons, have been the result of the importer’s re- 
liance on a ruling issued to a third party, Customs personnel applying a 
ruling of a third party to importations of the same or similar merchan- 
dise, or the importer’s or Customs previous interpretation of the 
HTSUS. Any person involved in substantially identical transactions 
should have advised Customs during the comment period. An import- 
er’s reliance on a treatment of substantially identical transactions or on 
a specific ruling concerning the merchandise covered by this notice 
which was not identified in this notice may raise the rebuttable pre- 
sumption of lack of reasonable care on the part of the importer or its 
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agents for importations of merchandise subsequent to the effective date 
of this final decision. 

In NY G87998 and NY G89102, Customs classified three insulated 
shopping bags in subheading 4202.92.4500, HTSUSA, which provides 
in pertinent part for travel, sports and similar bags with an outer sur- 
face of sheeting of plastic. The insulated shopping bags are constructed 
of two layers of unbacked, unsupported and unreinforced sheetings of 
plastics sandwiching a thin layer of cellular plastics. 

The largest bag has side panels that measure approximately 18 inches 
wide by 19 inches tall. The end panels are gussetted, tapering from 
approximately 7 inches at the top to 8 inches wide at the bottom, and are 
18 inches tall. The bottom of the bag is 8 inches wide and 18 inches long 
and has an insert for the bottom. The request for reconsideration states 
that the bag has a nominal interior volume of 12 gallons or 45 liters and 
is capable of holding up to forty-five pounds of food. The bag is FDA ap- 
proved for food contact. The middle-sized bag is nearly identical except 
smaller. It has an interior volume of 9 gallons or 34 liters and is designed 
to hold 35 pounds. The smallest, is a flat bag with a volume of five gallons 
and a load carrying rating of 25 pounds. This bag does not have side gus- 
sets or an insert for the bottom. It has a straight bottom and molded 
snap handles that are heat sealed to the bag. Based on our analysis of the 
scope of the terms of subheadings 4202.92.45, HTSUSA, and 3923.21.00 
HTSUSA, the Legal Notes, and the Explanatory Notes, the insulated 
shopping bags of the type discussed herein, are classifiable under sub- 
heading 3923.21.00, HTSUSA, which provides for: Articles for the con- 
veyance or for packing of goods, of plastics; stoppers, lids, caps and other 
closures, of plastics: Sacks and bags (including cones): Of polymers of 
ethylene, Other. 

Pursuant to 19 U.S.C. 1625(c)(1), Customs is revoking G87998 and 
NY G89102, and any other ruling not specifically identified in order to 
reflect the proper classification of the merchandise pursuant to the 
analysis set forth in Headquarters Ruling Letter 965039 and (At- 
tached). Additionally, pursuant to 19 U.S.C. 1625(c)(2), Customs is re- 
voking any treatment previously accorded by the Customs Service to 
substantially identical transactions that is contrary to the position set 
forth in this notice. 

In accordance with 19 U.S.C. 1625(c), this ruling will become effective 
60 days after publication in the CUSTOMS BULLETIN. 


Dated: April 1, 2002. 


JOHN ELKINS, 
(for John Durant, Director, 
Commercial Rulings Division.) 


[Attachment] 
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[ATTACHMENT] 


DEPARTMENT OF THE TREASURY, 
US. Customs SERVICE, 
Washington, DC, April 1, 2002. 


CLA-2 RR:CR:TE 965039 JFS 
Category: Classification 


Tariff No. 3923.21.00, HTSUSA 
JOHN S. RODE, Esq. 


RODE & QUALEY 
295 Madison Avenue 
New York, NY 10017 


Re: Revocation of NY G87998 and NY G89102; Insulated Shopping Bags; Prolonged Use; 
Not Heading 4202. 


DEAR Mr. RODE: 


This letter is to inform you that Customs has reconsidered New York Ruling Letter (NY) 
G87998 dated March 15, 2001, and NY G89102 dated April 20, 2001, issued to you on be- 
half of your client, KeepCool USA Company (“KeepCool”), concerning the classification 
under the Harmonized Tariff Schedule of the United States Annotated (HTSUSA), of in- 
sulated shopping bags. After review of the two rulings, it has been determined that the 
classification of the insulated shopping bags in subheading 4202.92.4500, HTSUSA, was 
incorrect. For the reasons that follow, this ruling revokes NY G87998 and NY G89102. 

Pursuant to section 625(c)(1) Tariff Act of 1930 (19 U.S.C. 1625(c)(1)) as amended by 
section 623 of Title VI (Customs Modernization) ofthe North American Free Trade Agree- 
ment Implementation Act (Pub. L. 103-82, 107 Stat. 2057, 2186), notice of the proposed 
revocation of NY G87998 and NY G89102 was published on February 20, 2002, in the Cus- 
TOMS BULLETIN, Volume 36, Number 8. As explained in the notice, the period within which 
to submit comments on this proposal was until March 22, 2002. No comments were re- 
ceived in response to this notice. 


Facts: 


The articles considered in NY G87998 and NY G89102 are insulated shopping bags. 
Three samples of the bags were submitted with the request for reconsideration. The bags 
are constructed of two layers of unbacked, unsupported and unreinforced sheetings of 
plastics sandwiching a thin layer of cellular plastics. 

KeepCool Model #45vfbi, has side panels which measure approximately 18 inches wide 
by 19 inches tall. The end panels are gussetted, taper from approximately 7 inches at the 
top to 8 inches wide at the bottom, and are 18 inches tall. The bottom of the bag has an 
insert and is 8 inches wide and 18 inches long. The request for reconsideration states that 
the bag has a nominal interior volume of 12 gallons or 45 liters and is capable of holding up 
to forty-five pounds of food. The bag is FDA approved for food contact. On the exterior of 
the bagis the “Sam’s Club” logo. The printing on the exterior of the bag states that the bag 
(1) is reusable; (2) is triple-insulated to keep frozen food purchases frozen for over 2.5 
hours; (3) can be used to protect groceries and keep drinks cold: (4) will keep your food 
frozen all the way home; and (5) is great for picnics, trips to the beach or to the ball game. 

KeepCool Model #34vfbi is nearly identical in design to Model #45vfbi except it is small- 
er, having an interior volume of 9 gallons or 34 liters and being designed to hold 35 pounds. 
The bag has various logos from food manufacturers such as “Stouffer’s®,” “Tyson®,” and 
“Cool Whip®.” lettering on the exterior of the bag states that the bag will keep frozen food 
frozen for over two hours and that the bag is reusable. 

KeepCool Model #18vsb is a flat bag with a volume of five gallons and a load carrying 
rating of 25 pounds. This bag does not have side gussets or an insert for the bottom. It hasa 
straight bottom and molded snap handles that are heat sealed to the bag. The lettering on 
the exterior of the bag states that it will keep products frozen for two hours in standard 
conditions of use. It further states that it can be used for groceries such as meat, fish, veg- 
gies and even drinks. It promotes using the bag for picnics, the beach or the ball game. 

The request for reconsideration states that: 


All three of the bags are constructed from three layers of plastic sheeting, plus 
molded plastic handles. The inner layer is made from 2.56 mil polyethylene sheeting, 
the middle layer is an insulating layer of 0.8 mm closed-cell polyethylene foam, and 
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the outer layer consists of metalized 0.47 mil polyester film glued to a 1.77 mil thick 
polyethylene film. 


The Customs Laboratory reached similar results. It determined that the inner layer is 
constructed of 2.559 mil of polyethylene. The middle layer is constructed of 17.126 mil of 


foam polyethylene. The outer layer is constructed of 2.087 mil of metalized polyethylene 
and .256 mil of polyester. } 


Issue: 


Whether the insulated shopping bags are not designed for prolonged use and are there- 
fore excluded from classification in heading 4202, HTSUSA. 


Law and Analysis: 


Classification under the HTSUSA is made in accordance with the General Rules of In- 
terpretation (GRI). GRI 1 provides that the classification of goods shall be determined ac- 
cording to the terms of the headings of the tariff schedule and any relative Section or 
Chapter Notes. In the event that the goods cannot be classified solely on the basis of GRI 1, 
and if the headings and legal notes do not otherwise require, the remaining GRI may then 
be applied. 

The Harmonized Commodity Description and Coding System, Explanatory Notes (EN), 
represent the official interpretation of the Harmonized System at the international level 
(for the 4 digit headings and the 6 digit subheadings) and facilitate classification under the 
HTSUSA by offering guidance in understanding the scope of the headings and GRI. The 
EN, although not dispositive or legally binding, provide acommentary on the scope of each 
heading of the HTSUS, and are generally indicative of the proper interpretation of these 
headings. See T.D. 89-80, 54 Fed. Reg. 35127, 35128 (August 23, 1989). 

Heading 4202, HTSUSA, provides for, among other articles, shopping bags wholly or 
mainly covered with plastic sheeting. Subheading 4202.92.45, HTSUSA, provides for 
travel, sports and similar bags, with an outer surface of plastic sheeting or textile mater- 
ials. Additional U.S. Note 1 to Chapter 42, states that “the expression “travel, sports and 
similar bags” means goods * * * ofa kind designed for carrying clothing and other person- 
al effects during travel, including * * * shopping bags. * * *” Chapter Note 2(A)(a) to 
Chapter 42, HTSUSA, states that heading 4202, HTSUSA, does not cover “Bags made of 


sheeting of plastics, whether or not printed, with handles, not designed for prolonged use 
(heading 3923).” 

The EN to heading 4202, HTSUSA, as amended in 2002, provides guidance as to what 
type of bags are covered by the exclusion above. At its 26" session in November 2000, the 
Customs Cooperation Counsel’s Harmonized System Committee (HSC), approved the fol- 
lowing new text for the EN to heading 4202.: 

This heading does not cover: 


(a) Shopping bags, including bags consisting of two outer layers of plastics sand- 
wiching an inner layer of cellular plastics, not designed for prolonged use, as de- 
scribed in Note 2(A)(a) to this Chapter (heading 39.23). 


Under the decision of the HSC, insulated shopping bags almost identical to the ones under 
consideration, assuming they are not designed for prolonged use, are excluded from classi- 
fication in heading 4202, HTSUSA. 

As stated previously, the EN’s are relevant as guidelines in determining the scope of a 
heading. Both Congress and Customs have endorsed use of the EN’s in the classification of 
merchandise. In T.D. 89-80, Customs set forth that EN’s, along with decisions of the HSC 
that are published in the Compendium of Classification Opinions, are to be accorded ap- 
propriate weight in making classification determinations and that they (EN’s) should al- 
ways be consulted. Further, both Congress, in the report of the Joint Committee on the 
Omnibus Trade and Competitiveness Act of 1988, and Customs, in the T.D., have acknowl- 
edged that the EN’s will be modified from time to time. That being the case, it is clear that 
Congress anticipated that EN’s would be amended periodically, and that Customs, in such 
instances, would appropriately consider EN’s in their amended form. 


1 4 “mil” is equal to one one thousandth of an inch. 


2 The 2002 tariff includes new subheadings 4202.92.05 and 4202.92.10, which provide for insulated food and bever- 
age bags. However, by operation of Additional U.S. Note 1, the instant bags would not be covered within these subhead- 
ings because shopping bags are considered travel bags and those with an outer surface of sheeting of plastic are classi- 
fied under subheading 4202.92.45, HTSUSA. 
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The EN clearly describes the bags under consideration, that is, if they are “not designed 
for prolonged use.” Thus, although the bags appear to be excluded by Chapter Note 
2(A)(a), it is necessary to determine if the bags are designed for prolonged use. 
In Headquarters Ruling Letter (HQ) 088254, dated March 27, 1991, Customs classified 
a similar insulated shopping bag, described as “Sac Isotherme”, under subheading 
4202.92.4500, HTSUSA. The “Sac Isotherme” consisted of an outer surface of metalized 
polyester plastic sheeting material, a thin foam interlining, anda polyvinyl inner lining. It 
measured approximately 20 inches by 13 inches by 6 inches, had a sturdy plastic handle, 
and was similar to a standard rectangular shopping bag. The “Sac Isotherme” was de- 
signed to transport fresh or frozen food from the place of purchase to the home. Customs 
ruled that the “Sac Isotherme” was of durable construction, designed for prolonged use, 
and therefore not precluded from classification in heading 4202, HTSUSA, by virtue of 
Chapter Note 2(A)(a) to Chapter 42, HTSUSA. 
In HQ 953077, dated April 26, 1993, Customs classified another shopping bag under 
heading 3923, HTSUSA. That bag was made of plastic sheeting coated on the inside with 
vaporized aluminum and on the exterior with a thin polyethylene coating. The bag con- 
tained no insulation, but had some temperature retaining capability due to the reflectivity 
of the metallization. The bag was designed for transporting food from the place of pur- 
chase to the home and was given to purchasers at retail to carry purchases home and to be 
subsequently reused by the purchaser. However, tests concerning durability indicated 
that continued usage of the bag was unlikely and that the bag might only last through sev- 
eral uses. Accordingly, Customs ruled that the bag was flimsily constructed, not manufac- 
tured for continued durable use and that such bags were classifiable in heading 3923, 
HTSUSA. 
In HQ 962033, dated November 29, 1999, Customs classified a shopping bag identified 
as “Bolsa Isotermica” which was constructed of three layers of plastics. The inner layer 
was a sheeting of polyethylene. The middle layer was an insulating layer of foamed poly- 
ethylene. The outer layer was a double layer consisting of metalized polyester and poly- 
ethylene. The description included with the ruling request stated that the thermal 
properties of the bag are guaranteed for between 50 and 100 uses. In considering this bag, 
Customs reviewed its prior decisions on insulated shopping bags and concluded that: 
it appears that Customs has classified insulated shopping bags in heading 3923, 
HTSUSA, when made of flimsy materials such as polyethylene, not capable of pro- 
longed use, containing no middle insulating material, and designed to be given away 
to the consumer. In contrast, insulated shopping bags of more durable construction, 
containing a middle insulating layer, and ofa type sold empty at retail, are classifiedin 
heading 4202, HTSUSA. 

In classifying the bagin heading 4202, HTSUSA, Customs relied upon the fact that the bag 

was of durable construction, was not given away as a premium but purchased empty by 

consumers, and was intended for repeated use, between 50 to 100 uses or for 14 to 2 years. 

The construction of the instant bags is not as substantial as the bag described in HQ 
962033. It is given away as a promotional item as evidenced by the brand specific adverti- 
sing. However it is also sold empty at retail as evidenced by the claims that it will keep food 
frozen for two hours and is great for picnics and a ball game. Although reusable, it is not 
designed to be used 50 to 100 times, or to last for 142 to 2 years. While the bags do have an 
insulating layer, the layer is merely sandwiched between the inner and outer layers of 
plastics. It is not incorporated into the construction of the bag in a manner that provides 
durability to the bag. The insulating layer merely operates to improve the insulating func- 
tion of the bag. It does not extend the life of the bag. 

The bags under consideration are certainly reuseable, but to a very limited extent. Be- 
cause they also are of a kind that is explicitly described in the EN to heading 4202, HTSU- 
SA, as being excluded from the heading, they must be considered to be “not designed for 
prolonged use.” The bags are classified in subheading 3923.21.00, HTSUSA, as: “Articles 
for the conveyance or for packing of goods, of plastics; stoppers, lids, caps and other clo- 
sures, of plastics: Sacks and bags (including cones): Of polymers of ethylene, Other.” 
Holding: 


NY G87998 and NY G89102 are hereby revoked. The Keep Cool bags, styles 45vfbi, 
34vfbi, and 18vsb, are classified under subheading 3923.21.00, HTSUSA, which provides 
for: “Articles for the conveyance or for packing of goods, of plastics; stoppers, lids, caps and 
other closures, of plastics: Sacks and bags (including cones): Of polymers of ethylene, Oth- 
er.” The general column one rate of duty is 3% ad valorem. 





78 CUSTOMS BULLETIN AND DECISIONS, VOL. 36, NO. 16, APRIL 17, 2002 


Effect on Other Rulings: 


NY G87998 dated March 15, 2001, and NY G89102 dated April 20, 2001, are hereby RE- 
VOKED. In accordance with 19 U.S.C. §1625(c), this ruling will become effective 60 days 
after its publication in the CUSTOMS BULLETIN. 


JOHN ELKINS, 
(for John Durant, Director, 
Commercial Rulings Division.) 


MODIFICATION OF RULING LETTER AND REVOCATION OF 
TREATMENT RELATING TO THE CLASSIFICATION OF A 
MAN’S WOVEN UPPER BODY GARMENT 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of modification of a ruling letter and revocation of 
treatment relating to the classification of a man’s woven upper body 
garment. 


SUMMARY: Pursuant to section 625(c), Tariff Act of 1930 (19 U.S.C. 
1625(c)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub.L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs is modifying a ruling letter relating to the tariff classi- 
fication of a man’s upper body garment under the Harmonized Tariff 


Schedule of the United States (HTSUS), and to revoke any treatment 
previously accorded by the Customs Service to substantially identical 
transactions. Notice of the proposed action was published in the Cus- 
TOMS BULLETIN, on February 20, 2002, Volume 36, Number 9. No com- 
ments were received in response to this notice. 


EFFECTIVE DATE: This action is effective for merchandise entered or 
withdrawn from warehouse for consumption on or after June 17, 2002. 


FOR FURTHER INFORMATION CONTACT: Ann Segura Minardi, 
Textile Branch, (202) 927-1009. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 

On December 8, 1993, Title VI, (Customs Modernization), of the 
North American Free Trade Agreement Implementation Act (Pub.L. 
103-182, 107 Stat. 2057), (hereinafter “Title VI”), became effective. 
Title VI amended many sections of the Tariff Act of 1930, as amended 
and related laws. Two new concepts, which emerge from the law, are 
“informed compliance” and “shared responsibility.” These con- 
cepts are premised on the idea that in order to maximize voluntary com- 
pliance with Customs laws and regulations, the trade community needs 
to be clearly and completely informed of its legal obligations. According- 
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ly, the law imposes a greater obligation on Customs to provide the public 
with improved information concerning the trade community’s responsi- 
bilities and rights under the Customs and related laws. In addition, both 
the trade and Customs share responsibility in carrying out import re- 
quirements. For example, under section 484 of the Tariff Act of 1930, as 
amended, (19 U.S.C. section 1484) the importer of record is responsible 
for using reasonable care to enter, classify and value imported merchan- 
dise, and provide any other information necessary to enable Customs to 
properly assess duties, collect accurate statistics and determine wheth- 
er any other applicable legal requirement is met. 

In NY G82775 , Customs ruled that the subject garment, identified as 
“Microfiber Headwind Sports”, was classifiable in subheading 
6211.33.0040, HTSUSA, which provides for “Track suits, ski-suits and 
swimwear; other garments: Other garments, men’s or boys’: Of man- 
made fibers, shirts excluded from heading 6205, HTSUS. Since the is- 
suance of this ruling, Customs has reviewed the classification of this 
item and has determined that the cited ruling is in error. We have deter- 
mined that this item is an outerwear jacket, and is properly classified in 
subheading 6201.93.3511, HTSUSA, which provides for, “Men’s or 
boys’ overcoats, carcoats, capes, cloaks, anoraks (including ski-jackets), 
windbreakers and similar articles (including padded, sleeveless jack- 
ets), other than those of heading 6203: Anoraks (including ski-jackets), 
windbreakers and similar articles (including padded, sleeveless jack- 
ets): Of man-made fibers: Other: Other: Other, Men’s.” Accordingly, we 
are modifying NY G82775 to reflect the proper classification of the 
goods pursuant to the analysis set forth in HQ 964619 (see “Attach- 
ment” to this document). 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 US.C. 
1625(c)(1)), as amended by section 623 of Title VI, Customs is modifying 
aruling letter pertaining to the tariff classification of aman’s woven up- 
per body garment. Although in this notice, Customs is specifically refer- 
ring to one ruling, New York Ruling (NY) G82775, dated October 13, 
2000, this notice covers any rulings on this merchandise which may ex- 
ist but have not been specifically identified. Customs has undertaken 
reasonable efforts to search existing databases for rulings in addition to 
the one identified. No further rulings have been found. Any party who 
has received an interpretive ruling or decision (i.e., ruling letter, inter- 
nal advice memorandum or decision or protest review decision) on the 
merchandise subject to this notice, should have advised Customs during 
this period. 

Similarly, pursuant to section 625(c)(2), Tariff Act of 1930 (19 U.S.C. 
1625(c)(2)), as amended by section 623 of Title VI, Customs is revoking 
any treatment previously accorded by Customs to substantially identi- 
cal transactions. This treatment may, among other reasons, be the re- 
sult of the importer’s reliance on a ruling issued to a third party, 
Customs personnel applying a ruling of a third party to importations of 
the same or similar merchandise, or the importer’s or Customs previous 
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interpretation of the Harmonized Tariff Schedule of the United States 
(HTSUS). Any person involved in substantially identical transactions 
should advise Customs during this notice period. An importer’s failure 
to advise Customs of substantially identical transactions or of a specific 
ruling not identified in this notice, may raise issues of reasonable care 


on the part of the importer or his agents for importations of merchan- 
dise subsequent to this notice. 


Dated: April 2, 2002. 


JOHN ELKINS, 
(for John Durant, Director, 
Commercial Rulings Division.) 


[Attachment] 


[ATTACHMENT] 


DEPARTMENT OF THE TREASURY, 
US. Customs SERVICE, 
Washington, DC, April 2, 2002. 


CLA-2: RR:CR:TE 964619 ASM 
Category: Classification 


Tariff No. 6201.93.3511 
Ms. PING LIN 


SUN MOUNTAIN SPORTS 
PO. Box 9049 
Missoula, MT 59807 


Re: Modification of G82775; Man’s woven upper body garment; Outerwear jacket. 


DEAR Ms. Lin: 


Based upon our review of a ruling to you concerning the classification of a man’s upper 
body garment which was classified in New York Ruling (NY) G82775, dated October 13, 
2000, under the Harmonized Tariff Schedule of the United States Annotated (HTSUSA). 
We have determined that the classification provided for this merchandise is incorrect. 
This ruling modifies NY G82775 by providing the correct classification for the man’s up- 
per body garment. 

Pursuant to section 625(c), Tariff Act of 1930, as amended (19 U.S.C. 1625(c)), notice of 
the proposed modification of NY G82775 was published on February 27, 2002, in the Cus- 


TOMS BULLETIN, Volume 36, Number 9. Nocomments were received in response to this no- 
tice. 


Facts: 


The garment, whicltis the subject of this ruling, was identified as “Microfiber Headwind 
Sports” in NY G82775. In NY G82775, this article was classified under subheading 
6211.33.0040, HTSUSA, which provides for “Track suits, ski-suits and swimwear; other 
garments: Other garments, men’s or boys’: Of man-made fibers, shirts excluded from 
heading 6205.” A single sample was forwarded to this office with correspondence request- 
ingareview of NY G82775, and only the “Microfiber Headwind Sports” garment was iden- 
tified as being at issue. Thus, we have not reviewed the classification of the other garments 
identified in NY G82775. 

The subject article isa man’s woven upper body garment consisting of 100 percent poly- 
ester “peached” microfiber fabric. The subject garment has a shallow v-neck with ribbed 
knit inset (1 inch wide), longsleeves with ribbed knit cuff (2 inches wide), ribbed knit waist 
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(2 inches wide), and a body length of approximately 24 inches. In addition, a ribbed knit 
panel (2.5 inches wide) has been sewn from collar to cuffand descends the full length of the 
sleeve. The body of the garment consists ofa single woven front panel. A single woven back 
panel connects to the front panel at the side seams and shoulders. A heavy gauge zipper 
(11 inches long) extends the length of the left side seam from under the arm to the bottom 
of the garment, breaking at the waistband. The zipper features a tab pull that has been 
threaded and securely sewn to the zipper foot. The garment has been coated with “TEF- 
LON” protection that is a durable water repellent. The labeling for this garment adver- 
tises the “TEFLON” fabric protector and promotes the article as water repellent 
outerwear. There is no lining and the garment does not have pockets. 


Issue: 
What is the proper classification for the merchandise? 
Law and Analysis: 


Classification under the Harmonized Tariff Schedule of the United States Annotated 
(HTSUSA) is made in accordance with the General Rules of Interpretation (GRI). GRI 1 
provides that the classification of goods shall be determined according to the terms of the 
headings of the tariff schedule and any relative Section or Chapter Notes. In the event that 
the goods cannot be classified solely on the basis of GRI 1, and if the heading and legal 
notes do not otherwise require, the remaining GRI may then be applied. The Harmonized 
Commodity Description and Coding System Explanatory Notes (“ENs”) constitute the of- 
ficial interpretation of the Harmonized System at the international level. While neither 
legally binding nor dispositive, the ENs provide a commentary on the scope of each head- 
ing of the HTSUS and are generally indicative of the proper interpretation of these hea- 
dings. See T.D. 89-80, 54 Fed. Reg. 35127, 35128 (August 23, 1989). 

First, it isimportant to note that the subject garment is constructed of both woven pan- 
els (front, back, sleeves) and ribbed knit trim (cuffs, v-neck, waist, sleeve trimming). In 
Headquarters Ruling (HQ) 958288, dated November 29, 1995, we stated “Usually, when 
Customs is faced with the classification of a garment that is comprised ofa woven material 
and knit, we refer to a set of classification guidelines set forth in Customs Headquarters 
Memorandum 084118 (Customs Memorandum), dated April 13, 1989” in order to deter- 
mine the essential character of a garment. In this memorandum, it was determined that 
the woven panels overlaying the knit fabric were mere decorative trim more similar to an 
“accessory” to the garment within the meaning of the EN to Chapter 61. The ruling fur- 
ther stated that if the woven panels had been viewed as an integral component of the gar- 
ment, a GRI 3 analysis would be appropriate and the guidelines contained in the Customs 
Memorandum applied. However, as mere decorative trim, the woven panels were disre- 
garded and the entire article was classified as a knit garment pursuant toa GRI 1 analysis. 
See, also HQ 950007, dated October 4, 1991. 

In the subject case, we note that the knit trim is so minimal that it merely serves as an 
accessory to the garment. The woven panels comprise approximately 95 percent of the to- 
tal surface area of the garment. As such, it is our determination that the knit trim is not an 
integral component of the garment, a GRI 3 analysis is not necessary, and the guidelines 
contained in the Customs Memorandum do not need to be applied to determine the essen- 
tial character. Accordingly, the article is properly classified as a woven garment pursuant 
to a GRI 1 analysis. 

Chapter 62, HTSUSA, provides for woven garments because it applies to made up ar- 
ticles of any textile fabric, other than wadding, and excludes knitted or crocheted articles 
(other than those of heading 6212). See Note 1, Chapter 62, HTSUSA. 

In determining whether or not the subject article is classifiable as an outerwear jacket 
within the meaning of heading 6201, HTSUSA, we note that the subject garment has fea- 
tures that are typical of both an ordinary pullover garment and an outerwear garment. In 
such situations, it is appropriate to consult the Guidelines for the Reporting of Imported 
Products in Various Textileand Apparel Categories, C.1.E. 13/88, November 23, 1988 (Tex- 
tile Guidelines), The Textile Guidelines set forth eleven criteria by which to classify a gar- 
ment as a jacket under the HTSUSA. If the garments possess at least three of the eleven 
features, and if the result is not unreasonable, the articles will be classified as a coat/jack- 
et. In relevant part, the guidelines state as follows: 


Shirt-jackets have full or partial front openings and sleeves, and at the least cover the 
upper body from the neck area to the waist. They may be within the coat category if 
designed to be worn over another garment (other than underwear). The following cri- 
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teria may be used in determining whether a shirt-jacket is designed for use over 
another garment, the presence of which is sufficient for its wearer to be considered 
modestly and conventionally dressed for appearance in public, either indoors or out- 
doors or both: 

1) Fabric weight equal to or exceeding 10 ounces per square yard. 

2) A full or partial lining. 

3) Pockets at or below the waist. 

4) Back vents or pleats. Also side vents in combination with back seams. 

5) Eisenhower styling. 

= A belt or simulated belt or elasticized waist on hip length or longer shirt- 

jackets. 
7) Large jacket/coat style buttons, toggles or snaps, a heavy-duty zipper or oth- 


er heavy-duty closure, or buttons fastened with reinforcing thread for heavy- 
duty use. 


8) Lapels. 

9) Long sleeves without cuffs. 

10) Elasticized or rib-knit cuffs. 

11) Drawstring, elastic or rib-knit waistband. 


In the subject case, the garment possesses at least three of the eleven jacket features 
enumerated in the Textile Guidelines as follows: 1) a heavy-duty zipper; 2) rib-knit cuffs; 
3) rib-knit waistband. Thus, the subject garment may be classifiable as an outerwear jack- 
et/coat if the result is not unreasonable. In addition to having met three of the guideline 
criteria, the garment also features a water repellent “TEFLON” fabric protection, and is 
advertised as a waterproof outerwear garment designed for use during golf. However, we 
note that this garment is merely advertised as having a “water repellent” coating. No 
additional evidence has been submitted to support the degree to which it resists water. 
Thus, we have no basis upon which to find that it should be classified asa “water resistant” 
garment within the meaning of the HTSUSA. 


The EN to heading 6101, which apply mutatis mutandis to the articles of heading 6201, 
HTSUSA, state: 


This heading covers * * * garments for men or boys, characterised by the fact that 
they are generally worn over all other clothing for protection against the weather. 


Clearly, the subject garment is designed to be used as a final protective outerwear layer 
over clothing because the side zipper allows the wearer to easily slip the article over bulky 
clothing. Finally, the water repellent coating invites use of the garment as a final protec- 
tive layer against the elements. 

In view of the foregoing, it is Customs determination that it is reasonable to classify this 
garment as a jacket under heading 6201.93.3511, HTSUSA. This decision is supported by 
HQ 964203, dated December 4, 2000, wherein Customs classified a man’s pullover article, 
almost identical to the one now in question, as an outerwear jacket under heading 
6201.93.3511, HTSUSA. In HQ 964203, the garment is described as being constructed of 
(woven) nylon fabric, having a v-neck collar with rib knit band, no front opening, long 
sleeves with rib knit cuffs, a knit lining of polyester/cotton fabric, and arib knit waistband, 
with plastic (acrylic coating). 


Holding: 


NY G82728, dated October 13, 2000, is hereby modified. In accordance with 19 U.S.C. 
1625(c), this ruling will become effective 60 days after its publication in the Customs BUL- 
LETIN. 

The subject merchandise is correctly classified in subheading 6201.93.3511, HTSUSA, 
which provides for, “Men’s or boys’ overcoats, carcoats, capes, cloaks, anoraks (including 
ski-jackets) windbreakers and similar articles (including padded, sleeveless jackets), oth- 
er than those of heading 6203: Anoraks (including ski-jackets), windbreakers and similar 
articles (including padded, sleeveless jackets): Of man-made fibers: Other: Other: Other: 
Other, Men’s.” The general column one duty rate is 28.2 percent ad valorem. The textile 
category is 634. 

The designated textile and apparel category may be subdivided into parts. Ifso, visa and 
quota requirements applicable to the subject merchandise may be affected. Since part 
categories are the result of international bilateral agreements which are subject to fre- 
quent renegotiations and changes, to obtain the most current information available, we 
suggest you check, close to the time of shipment, the Status Report on Current Import Quo- 
tas (Restraint Levels), an internal issuance of the U.S. Customs Service, which is available 
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for inspection at your local Customs office. The Status Report on Current Import Quotas 
(Restraint Levels) is also available on the Customs Electronic Bulletin board (CEBB) 
which can be found on the U.S. Customs Service Website at www.customs.gov. 

Due to the changeable nature of the statistical annotation (the ninth and tenth digits of 
the classification) and the restraint (quota/visa) categories applicable to textile merchan- 
dise, you should contact your local Customs office prior to importation of this merchandise 
to determine the current status of any import restraints or requirements. 

JOHN ELKINS, 
(for John Durant, Director, 
Commercial Rulings Division.) 








U.S. Customs Service 


Proposed Rulemaking 


19 CFR Parts 141 and 142 


RIN 1515-AC94 


SINGLE ENTRY FOR UNASSEMBLED OR DISASSEMBLED 
ENTITIES IMPORTED ON MULTIPLE CONVEYANCES 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Proposed rule. 


SUMMARY: This document proposes to amend the Customs Regula- 
tions to allow an importer of record, under certain conditions, to submit 
a single entry to cover multiple portions of a single entity which, due to 
its size or nature, arrives in the United States on separate conveyances. 
The proposed amendments would implement statutory changes made 


to the merchandise entry laws by the Tariff Suspension and Trade Act of 
2000. 


DATE: Comments must be received on or before June 7, 2002. 


ADDRESSES: Written comments may be addressed to and inspected at 
the Regulations Branch, U.S. Customs Service, 1300 Pennsylvania Ave- 
nue, NW,, 3rd Floor, Washington, D.C. 20229. 


FOR FURTHER INFORMATION CONTACT: 
For operational matters: Tom Heffernan, Office of Field Operations, 
(202) 927-0360. 


For classification matters: Patricia Fitzpatrick, Office of Field Opera- 
tions, (202) 927-1106. 


For legal matters: Larry L. Burton, Office of Regulations and Rulings, 
(202) 927-1287. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 
Section 1460 of Public Law 106-476, popularly known as the Tariff 
Suspension and Trade Act of 2000, amended section 484 of the Tariff Act 
of 1930 (19 U.S.C. 1484) by adding a new subsection (j) in order to pro- 
vide for the treatment of certain multiple shipments of merchandise as a 
single entry. 
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The amended law, 19 U.S.C. 1484(j), is concerned with two issues. 
First, section 1484(j)(1) addresses a problem long encountered by the 
importing community in entering merchandise whose size or nature ne- 
cessitates shipment in an unassembled or disassembled condition on 
more than one conveyance. Second, section 1484(j)(2) offers relief to im- 
porters whose shipments, which they intended to be carried on a single 
conveyance, are divided at the initiative of the carrier. As to both these 
matters, the legislation is silent as to the affected modes of transporta- 
tion, thus indicating that the new law is to apply to merchandise shipped 
by air, land or sea. 

Customs determined to proceed first with proposed regulations relat- 
ing only to shipments which are divided by carriers (19 US.C. 
1484(j)(2)); these are referred to as “split shipments.” Separate propos- 
als were undertaken because Customs had already begun a project to 
amend the regulations to provide for one entry for such split shipments 
prior to the present statutory amendments. 

The proposed rule regarding split shipments (RIN 1515-AC91) was 
published in the Federal Register (66 FR 57688) for public comment on 
November 16, 2001. 

Customs now proposes regulations concerning a single entry for ship- 
ments of unassembled or disassembled merchandise that arrive on more 
than one conveyance (19 U.S.C. 1484(j)(1)). It is noted that where the 
proposed regulatory text in this document affects the same sections in 
the Customs Regulations that the document regarding split shipments 
affected, this document includes the proposed regulatory text changes 
in those sections that were previously published for split shipments, as 
appropriately modified consistent with the present proposal. Accord- 
ingly, this document should be read in conjunction with that proposal. It 
is particularly noted that the other proposal contains in proposed 
§ 141.57 the major requirements for split shipments. Comments with 
respect to the proposed amendments for split shipments should be sub- 
mitted in connection with the Federal Register notice for split ship- 
ments, cited above. Only comments concerning the proposed 
amendments for single entities that are shipped unassembled or disas- 
sembled on multiple conveyances should be submitted in connection 
with this document. 

An application to file a single entry covering an unassembled or disas- 
sembled entity as described in this proposed rulemaking must be made 
by the importer of record, either by appropriately annotating a CF 3461, 
a CF 3461 ALT, or electronic equivalent, or by submitting a letter to Cus- 
toms. The required application must be made no later than 5 working 
days in advance of the arrival of the first conveyance. Justification for 
the need for more than one conveyance must be provided in the applica- 
tion, which must include an affirmative statement that the entity can- 
not, due to its size or nature, be accommodated on one conveyance. A 
copy of the relevant invoice or purchase order, or its electronic equiva- 
lent, must accompany the application, along with the proposed ap- 
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propriate single tariff number under the Harmonized Tariff Schedule of 
the United States (HTSUS). The port director will notify the applicant 
of the approval or denial of the application within 3 working days of the 
receipt of the application. 


UNASSEMBLED OR DISASSEMBLED ENTITY DEFINED 


For the purposes of this proposal, an unassembled or disassembled en- 
tity consists of merchandise which is not capable of being transported on 
a single conveyance, but which is purchased and invoiced as a single 
classifiable entity. By necessity, due to its size or nature, the entity is 
placed on multiple conveyances which arrive in the United States at the 
same port at different times. The subject arriving portions are con- 
signed to the same person in the United States. 

The Customs Regulations ordinarily require, with certain exceptions 
not here relevant, that all merchandise arriving on one conveyance and 
consigned to one consignee be included on one entry (see § 141.51, Cus- 
toms Regulations (19 CFR 141.51)). There is no provision currently in 
the Customs Regulations authorizing the filing of a single entry to cover 
multiple portions of a single entity arriving in the United States at dif- 
ferent times on separate conveyances. 

Specifically, the proposed regulations would permit the filing of a 
single entry to cover the importation by separate conveyances of por- 
tions of a large unassembled or disassembled entity provided that: (1) 
the subject shipment is not capable of being transported on a single con- 
veyance, but is purchased, invoiced and classified under a single provi- 
sion of the Harmonized Tariff Schedule of the United States (HTSUS) 
as asingle entity; (2) the arriving portions of the shipment are consigned 
to the same person in the United States; and (3) the portions covered un- 
der the entry arrive directly from abroad at the same port of importation 
in the United States within 10 calendar days of the date of the portion 
that arrives first. 


ENTRY OR RELEASE OF MERCHANDISE 


Where a single entry is accepted for multiple portions of an entity 
which has arrived at different times, the legislation leaves open the 
question of whether the various portions may be released as they arrive, 
or whether their release must be delayed until the entire entity has been 
imported. Customs has determined to provide either option to import- 
ers of unassembled or disassembled entities whose portions arrive at dif- 
ferent times. Under either option, the proposed regulations require the 
importer to file Customs Form (CF) 3461 or CF 3461 alternate (CF 3461 
ALT), or electronic equivalent, which will cover the entity named on the 
invoice. In addition, the manifest accompanying each conveyance will 
be supplemented by a packing list specifying the contents of the particu- 
lar load. 

In the event that each portion of the unassembled or disassembled en- 
tity is to be released upon its arrival, and prior to the arrival of the entire 
shipment, the procedure for releasing merchandise under a special per- 
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mit for immediate delivery will be used for this purpose, as more fully 
outlined below. As each portion arrives, the importer must submit a 
copy of the originally executed CF 3461/3461 ALT, annotated to reflect 
which portion of the entire invoiced entity is arriving at that time (e.g., 
third of six portions). 


SPECIAL PERMIT FOR IMMEDIATE DELIVERY 


Customs law typically contemplates that merchandise will be im- 
ported before it is entered. This raises a potential obstacle to allowing an 
entry covering an entity to be filed and accepted when only a portion of 
the unassembled or disassembled entity has thus far arrived. It also 
presents the difficult question of whether a rate of duty, set at the time of 
the release of the first portion, may apply to goods not yet imported into 
the United States. The proposed resolution of these latter two issues lies 
in requiring the unassembled or disassembled entity to be released un- 
der a special permit for immediate delivery. Section 142.21(a)-(g), Cus- 
toms Regulations (19 CFR 142.21(a)-(g)), describes the circumstances 
and lists the types of merchandise that are currently eligible to be re- 
leased under a special permit for immediate delivery. The proposed reg- 
ulations would differ by not allowing the inclusion of quota class 
merchandise. In addition, § 142.22(a), Customs Regulations (19 CFR 
142.22(a)), permits the submission of apro forma rather than acommer- 
cial invoice. The proposed regulations would require the submission ofa 
commercial invoice only. 

Due to the fact that merchandise released under the special permit 
procedures set forth in § 142.21 is not considered to be entered until the 
entry/entry summary is filed, all of the portions comprising the entire 
unassembled or disassembled entity will be imported by the time the 
entry/entry summary is filed. The rate of duty applied to the merchan- 
dise will be the rate in effect for all goods released under the immediate 
delivery procedures, that is, the rate in effect when the entry/entry sum- 
mary is filed. 


It is proposed to create another category of immediate delivery re- 
leases by amending § 142.21 to add anew paragraph (h), in order to pro- 
vide for the filing of a special permit for immediate delivery when the 
importer ships an entity on different conveyances due to its size or na- 
ture and elects to have each portion separately released as it arrives. 


FILING OF ENTRY SUMMARY 


Regarding the filing of the entry summary, the importer has two op- 
tions if he waits until all portions of the entity have arrived. He can 
make entry of the entity when all portions arrive. Ifhe does this, he must 
file the entry summary within 10 working days of the time of entry (see 
§ 142.12(b), Customs Regulations (19 CFR 142.12(b))). In the alterna- 
tive, he may have the entity released under a special permit for immedi- 
ate delivery after all portions arrive, provided the entity is eligible for 
the special permit. If he chooses this option, the entry summary, which 
would serve as both the entry and entry summary, must be filed within 
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10 working days after the first portion of the entity has been authorized 
for release under the special permit (see §142.23, Customs Regulations 
(19 CFR 142.23)). 

Under proposed § 142.21(h), in the case of the arriving portions of a 
large entity released incrementally under the immediate delivery proce- 
dures, the entry summary, which would serve as both the entry and the 
entry summary, must be filed within 10 working days from the date of 
the first released portion. However, the entry/entry summary for the en- 
tity cannot be filed before the last portion of the entity which is to be in- 
cluded on the entry has arrived. 

At the time of filing of the entry summary, estimated duties, taxes and 
fees would be required to be attached. If the entry summary is filed elec- 
tronically, the estimated duties, taxes and fees would be required to be 
scheduled at that time for payment pursuant to the Automated Clear- 
inghouse requirements (see § 24.25 of this chapter). 


TARIFF CLASSIFICATION 
While 19 U.S.C. 1484(j) addresses the entry of merchandise, the legis- 
lation is silent as to classification under the HTSUS. It is therefore pro- 
posed that for Customs classification purposes the separate portions of 
the subject entity placed on one entry be classified as if they had been 
imported together. Since the legislation restricts the inclusion on one 
entry to merchandise purchased and invoiced as a single entity, any 


spare parts accompanying a portion of the entity must be entered sepa- 
rately. 


FAILURE TO ARRIVE WITHIN THE 10 Day PERIOD 


The importer of record would be responsible for verifying whether all 
portions of the entity have arrived within the specified 10 calendar day 
period. In instances in which all portions have not arrived, the importer 
of record would be required to file separate entries, or applications for 
special permit for immediate delivery, as well as separate entry summa- 
ries, for the portions of the unassembled or disassembled entity that ar- 
rive on different conveyances. Each entry and/or entry summary would 
reflect the quantities, values, classifications and rates of duty, as ap- 
propriate, of the various components conveyed in each shipment, and 
not the value, classification and rate of duty of the ordered single entity. 
An importer of portions released incrementally would be required to re- 
call the filed CF 3461/3461ALT application for special permit for imme- 
diate delivery and to substitute separate entries, or applications for 
special permit for immediate delivery, in its place. 


EXCLUSIONS FROM PROCEDURE UNDER 19 U.S.C. 1484(j)(1) 
Quota and/or visa class merchandise will not be eligible for treatment 
under the provisions of 19 U.S.C. 1484(j)(1) and this regulation. 
Customs also proposes to reserve the right for the port director to 
deny use of the incremental release procedure under proposed 
§ 142.21(h) as circumstances warrant, such as in the case where a par- 
ticular shipment has been selected for examination. 
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In order to implement 19 U.S.C. 1484(j) insofar as it enables Customs 
to accept a single entry for separately arriving portions of a single large 
entity, as described, it is proposed to add a new § 141.58 to the Customs 
Regulations (19 CFR 141.58). Also, in addition to proposed § 142.21(h), 
as noted, minor conforming changes would be made to §§ 141.51 and 
142.12(b) of the Customs Regulations (19 CFR 141.51, 142.12(b)). 


COMMENTS 


Before adopting the proposed amendments that provide for a single 
entry for portions of an entity that arrive at different times, consider- 
ation will be given to any written comments that are timely submitted to 
Customs in this regard. Comments concerning the language in this 
package concerning split shipments should be submitted in connection 
with the previously published notice dealing with such shipments (see 
66 FR 57688). Customs particularly requests comments on the clarity of 
this proposed rule and how it may be made easier to understand. Com- 
ments submitted will be available for public inspection in accordance 
with the Freedom of Information Act (5 U.S.C. 552), § 1.4, Treasury De- 
partment Regulations (31 CFR 1.4), and § 103.11(b), Customs Regula- 
tions (19 CFR 103.11(b)), on regular business days between the hours of 
9:00 a.m. and 4:30 p.m. at the Regulations Branch, 1300 Pennsylvania 
Avenue, NW,, 3rd Floor, Washington, D.C. 


REGULATORY FLEXIBILITY ACT AND EXECUTIVE ORDER 12866 


The proposed rule is intended to implement the amendment to 19 
US.C. 1484 by the Tariff Suspension and Trade Act of 2000. The pro- 
posed rule, if adopted, will engender cost savings by reducing paperwork 
for importers, and by reducing the number of entries required for sepa- 
rate shipments of unassembled or disassembled entities. Hence, pur- 
suant to the provisions of the Regulatory Flexibility Act (5 U.S.C. 601 et 
seq.), itis certified that the proposed rule, if adopted, will not have a sig- 
nificant economic impact on a substantial number of small entities. 
Accordingly, it is not subject to the regulatory analysis or other require- 
ments of 5 U.S.C. 603 and 604. Nor does the proposed rule result in a 
“significant regulatory action” under E.O. 12866. 


PAPERWORK REDUCTION ACT 


The collections of information encompassed within this proposed rule 
have already been reviewed and approved by the Office of Management 
and Budget (OMB) in accordance with the Paperwork Reduction Act of 
1995 (44 U.S.C. 3507) and assigned OMB Control Numbers 1515-0065 
(Requirement to make entry unless specifically exempt; Requirement 
to file entry summary form); 1515-0167 (Statement processing and 
Automated Clearinghouse); 1515-0214 (General recordkeeping and 
record production requirements); and 1515-0001 (Transportation 
manifest; cargo declaration). This rule does not propose any substantive 
changes to the existing approved information collections. An agency 
may not conduct, and a person is not required to respond to, a collection 
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of information unless the collection of information displays a valid con- 
trol number assigned by OMB. 


LIST OF SUBJECTS 
19 CFR Part 141 


Customs duties and inspection, Entry of merchandise, Release of 
merchandise, Reporting and recordkeeping requirements. 


19 CFR Part 142 


Computer technology, Customs duties and inspection, Entry of mer- 
chandise, Reporting and recordkeeping requirements. 


PROPOSED AMENDMENTS TO THE REGULATIONS 


It is proposed to amend parts 141 and 142, Customs Regulations (19 
CFR parts 141 and 142), as set forth below. 


PART 141—ENTRY OF MERCHANDISE 


1. The general authority citation for part 141 would continue to read 
as follows: 


Authority: 19 U.S.C. 66, 1448, 1484, 1624. 
2. It is proposed to revise § 141.51 to read as follows: 


§ 141.51 Quantity usually required to be in one entry. 

All merchandise arriving on one conveyance and consigned to one 
consignee must be included on one entry, except as provided in § 141.52. 
In addition, a shipment of merchandise that arrives by separate convey- 
ances at the same port of importation in multiple portions, either as a 
shipment split by the carrier or as components of a large unassembled or 
disassembled entity, may be processed under a single entry, as pre- 
scribed, respectively, in §§ 141.57 and 141.58 of this part. 

3. It is proposed to amend subpart D of part 141 by adding a new 
§ 141.58, to read as follows: 


§ 141.58 Single entry for separately arriving portions of large 
unassembled or disassembled entities. 

(a) At election of importer of record. At the election of the importer of 
record, a large unassembled or disassembled entity arriving on multiple 
conveyances as contemplated under section 484(j)(1), Tariff Act of 1930 
(19 U.S.C. 1484(j)(1)), may be processed as a single entry, as prescribed 
under the procedures set forth in this section. 

(b) Unassembled or disassembled entities covered. An unassembled or 
disassembled entity for purposes of this section is a large entity which: 

(1) Cannot, due to its size or nature, be accommodated on a single con- 
veyance, and is thus imported in an unassembled or disassembled condi- 
tion; 

(2) Is ordered, invoiced and is classifiable under the Harmonized Tar- 
iff Schedule of the United States (HTSUS), as a single entity and is con- 
signed to one person in the United States; 
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(3) Is imported on more than one conveyance, and 

(4) Involves the first portion and all succeeding portions arriving di- 
rectly at the same United States port of importation within 10 calendar 
days of the date of the first portion. 

(c) Application by importer. An application to file a single entry cover- 
ing an entity described in paragraph (b) of this section must be made by 
the importer of record, either by appropriately annotating a CF 3461, 
CF 3461 ALT, or electronic equivalent, or by submitting a letter to Cus- 
toms. The required application must be made no later than 5 working 
days in advance of the arrival of the first conveyance. Justification for 
the need for more than one conveyance must be provided in the applica- 
tion, which must include an affirmative statement that the entity can- 
not, due to its size or nature, be accommodated on one conveyance. A 
copy of the relevant invoice or purchase order, or electronic equivalent, 
must accompany the application, along with the proposed appropriate 
single tariff number under the HTSUS. The port director will notify the 
applicant of the approval or denial of the application within 3 working 
days of the receipt of the application. 

(d) Entry or special permit for immediate delivery. In order to make a 
single entry for portions of an entity covered under this section that ar- 
rive at different times, an importer of record must follow the procedure 
prescribed in paragraph (d)(1) or (d)(2) of this section, as applicable. 

(1) Entry or special permit after arrival of all portions. An importer 
may file an entry at such time as all portions of the entity have arrived. 
In the alternative, the importer may file a special permit for immediate 
delivery after arrival of all portions of the entity provided that it is eligi- 
ble for such a permit under § 142.21(a)-(d), (f) and (i) ofthis chapter (see 
§ 142.21(e) of this chapter). 

(2) Special permit for immediate delivery after arrival of first portion. 
As provided in § 142.21(h) of this chapter, an importer of record may file 
an application for a special permit for immediate delivery after the ar- 
rival of the first portion of the entity covered by paragraph (b) of this sec- 
tion, and its remaining portions may be released incrementally 
pursuant to the requirements set forth in paragraph (e) of this section. 

(e) Release. To secure release of an entity after arrival of all portions 
under paragraph (d)(1) of this section, a Customs Form (CF) 3461 or CF 
3461 alternate (CF 3461 ALT), as appropriate, or electronic equivalent, 
must be filed with Customs. To secure the separate release upon arrival 
of each portion of a shipment under paragraph (d)(2) of this section, a 
CF 3461 or CF 3461 ALT, as appropriate, or electronic equivalent, must 
be filed with Customs after arrival of the first portion. As each succes- 
sive portion arrives, the importer must submit a copy of the originally 
submitted CF 3461/CF 3461 ALT, annotated to specifically identify that 
particular portion. The CF 3461/CF 3461 ALT must indicate the order of 
the arriving portion in relation to the entire shipment as reflected on the 
invoice (for example, third of six portions). The release of each portion 
upon arrival as permitted under this paragraph may be restricted due to 
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Customs need to examine the merchandise in accordance with para- 
graph (f) of this section. In addition, the importer of record must present 
to Customs either on paper or through an authorized electronic equiva- 
lent, specific and detailed information supplementing the CF 3461 or 
3461 ALT, relating to the merchandise on each conveyance which re- 
flects exact information for that portion of the ordered entity (for exam- 
ple, detailed packing lists). 

(f) Examination. Examination of any or all portions of the entity may 
be required. Customs reserves the right to deny incremental release (de- 
fined in § 142.21(g) of this chapter) should such an examination of the 
merchandise be necessary. The denial of incremental release does not 
preclude the use of the procedures specified in paragraph (d)(1) of this 
section. 

(g) Entry summary. (1) For merchandise entered under paragraph 
(d)(1) of this section, an entry summary must be filed within 10 working 
days from the time of entry (see § 142.12(b) of this chapter). For mer- 
chandise released under a special permit for immediate delivery, the 
entry summary, which serves as both the entry and entry summary, 
must be filed within 10 working days after the first portion of the entity 
is authorized for release under the special permit (see § 142.23 of this 
chapter). 

(2) For merchandise released under a special permit for immediate de- 
livery pursuant to paragraph (d)(2) of this section, the entry summary, 
which serves as both the entry and the entry summary, must be filed 
within 10 working days from the date of the first release of a portion of 
the unassembled or disassembled entity. However, the entry/entry sum- 
mary for the entity cannot be filed before the last portion of the entity 
which is to be included on the entry has arrived. 

(3) Duty payment. At the time the entry summary is filed under para- 
graphs (g)(1) and (g)(2) of this section, estimated duties, taxes and fees 
must be attached. If the entry summary is filed electronically, the esti- 
mated duties, taxes and fees must be scheduled for payment at such time 
pursuant to the Automated Clearinghouse procedures (see § 24.25 of 
this chapter). 

(h) Classification. Except as provided in paragraph (j) of this section, 
for purposes of section 484(j)(1), Tariff Act of 1930 (19 U.S.C. 1484(G)(1)), 
the merchandise comprising the separate portions of an entity covered 
by paragraph (b) of this section included on one entry will be classified as 
though imported together. Any spare parts accompanying a portion of 
an entity must be classified and entered separately. 

(i) Separate entry and entry summary required. When all portions of 
an entity do not arrive within 10 calendar days of the arrival of the first 
portion, a separate entry and entry summary must be filed for each por- 
tion that has alreadyarrived, and for each portion that subsequently will 
arrive on separate conveyances. The merchandise included on each sep- 
arate entry shall be classified in its condition as imported. Each entry 
would reflect the quantities, values, classifications and rates of duty, as 
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appropriate, of the various components conveyed in each shipment, and 
not the value or classification of the ordered single entity. 

(j) Exclusions. Merchandise subject to quota and/or visa require- 
ments is entirely excluded from the procedures set forth in this section. 
Also, Customs reserves the right for the port director to deny use of the 
incremental release procedure and only release the shipment in its en- 
tirety as circumstances warrant, such as in the case where a particular 
shipment has been selected for examination. 


PART 142—ENTRY PROCESS 


1. The general authority for part 142 would continue to read as 
follows: 


Authority: 19 U.S.C. 66, 1448, 1484, 1624. 


2. It is proposed to amend § 142.21 by removing the second sentence 
in paragraph (e)(1) and adding in its place three new sentences, by re- 
moving the second sentence in paragraph (e)(2) and adding in its place 
three new sentences, by redesignating paragraph (g) as paragraph (i) 
and adding two new paragraphs (g) and (h), and by revising newly redes- 
ignated paragraph (i) to read as follows: 


§ 142.21 Merchandise eligible for special permit for 
immediate delivery. 


* * * * * * * 


(e) Quota-class merchandise. (1) Tariff rate quotas. * * * However, 
merchandise subject to a tariff-rate quota may not be incrementally re- 
leased under a special permit for immediate delivery as provided in 
paragraphs (g) and (h) of this section. Nor is such merchandise eligible 
for release under a special permit pursuant to § 141.58(d)(1) of this 
chapter. Where a special permit is authorized, an entry summary will be 
properly presented pursuant to § 132.1 of this chapter within the time 
specified in § 142.23, or within the quota period, whichever expires first. 
* * * 

(2) Absolute quotas. * * * However, merchandise subject to an absolute 
quota under this paragraph may not be incrementally released under a 
special permit for immediate delivery as provided in paragraphs (g) and 
(h) of this section. Nor is such merchandise eligible for release under a 
special permit pursuant to § 141.58(d)(1) of this chapter. Where a spe- 
cial permit is authorized, a proper entry summary must be presented for 
merchandise so released within the time specified in § 142.23, or within 
the quota period, whichever expires first. * * * 


* * * * * * * 


(g) Split shipments. Merchandise subject to § 141.57(d)(2) of this 
chapter, which is purchased and invoiced as a single shipment, but 
which is shipped by the carrier in separate portions to the same port of 
arrival due to the carrier’s inability to accommodate the merchandise on 


a single conveyance, may be released incrementally under a special per- 
mit. 
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(h) Entities shipped unassembled or disassembled on multiple convey- 
ances. Merchandise subject to § 141.58(d)(2) of this chapter, which is 
purchased, invoiced, and classified as a single entity under the Harmo- 
nized Tariff Schedule of the United States (HTSUS), and which is 
shipped in separate portions because its size or nature prevents accom- 
modating the entity on a single conveyance, may be released incremen- 
tally under a special permit. 

(i) When authorized by Headquarters. Headquarters may authorize 
the release of merchandise under the immediate delivery procedure in 
circumstances other than those described in paragraphs (a), (b), (c), (d), 
(e), (f), (g), and (h) of this section provided a bond on Customs Form 301 
containing the bond conditions set forth in § 113.62 of this chapter is on 
file. 

3. It is proposed to amend § 142.22 by removing the first sentence of 


paragraph (a) and addingin its place the following two sentences to read 
as follows: 


§ 142.22 Application for special permit for immediate 
delivery. 

(a) Form. An application for a special permit for immediate delivery 
will be made on Customs Form 3461, supported by the documentation 
provided for in § 142.3. A commercial invoice will not be required, ex- 
cept for merchandise released under the provisions of 19 U.S.C. 1484(j). 


* * * 


4. It is proposed to amend § 142.23 by adding a sentence to read as 
follows: 


§ 142.23 Time limit for filing documentation after release. 


* * * The time for filing entry summary documentation may be ex- 
tended as set forth in § 141.58(g)(1) and (g)(2) of this chapter, under the 
authority of § 141.58(b)(4) of this chapter. 


ROBERT C. BONNER, 
Commissioner of Customs. 


Approved: April 1, 2002. 
TimotnHy E. SKuUD, 
Acting Deputy Assistant Secretary of the Treasury. 


[Published in the Federal Register, April 8, 2002 (67 FR 16664)] 
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MEMORANDUM OPINION AND ORDER 


GOLDBERG, Senior Judge: At issue in this case is the method employed 
by the U.S. Department of Commerce (the “Department”) to calculate 
subsidies in countervailing duty investigations of newly privatized com- 
panies. This case is before the Court pursuant to Plaintiffs’ USCIT R. 
56.2 Motion for Judgment Upon an Agency Record. Plaintiffs challenge 
the Department’s Final Results of Redetermination Pursuant to Court 
Remand: ILVA Lamiere e Tubi S.p.A. v. United States, Court No. 
00-03-00127 (December 28, 2000) (“Redetermination”), which modi- 
fied the Department’s decision in Final Affirmative Countervailing 
Duty Determination: Certain Cut-to-Length Carbon-Quality Steel Plate 
From Italy, 64 Fed. Reg. 73,244 (Dec. 29, 1999) (“Determination”), and 
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Notice of Countervailing Duty Orders: Certain Cut-to-Length Carbon- 
Quality Steel Plate From France, India, Indonesia, Italy and the Repub- 
lic of Korea, 65 Fed. Reg. 6587 (February 10, 2000).! This Court issued a 
remand order on August 30, 2000, instructing the Department to deter- 
mine the applicability of the Federal Circuit’s opinion in Delverde SrL v. 
United States, 202 F.3d 1360 (Fed. Cir. 2000), reh’g denied, Ct. No. 
99-1186 (June 20, 2000) (“Delverde III”), to the Determination. Two re- 
cent Court of International Trade opinions are directly on point, Alle- 
gheny Ludlum Corp. v. United States, 26CIT__, 182 F Supp. 2d 1357 
(2002) (“Allegheny”), and GTS Industries S.A. v. United States, 26 CIT 
___, 182 F Supp. 2d 1369 (2002) (“GTS”). This Court finds the reason- 
ing of Allegheny and GTS persuasive, and therefore remands the Rede- 
termination to the Department for redetermination consistent with this 
Opinion. This Court exercises jurisdiction pursuant to 28 U.S.C. 
§ 1581(c) (1994). 


I. STANDARD OF REVIEW 


This Court reviews the Redetermination to determine if it is sup- 
ported by substantial evidence on the record or otherwise in accordance 
with law. See 19 U.S.C. § 1516a(b)(1)(B) (1994). To determine if the De- 
partment’s interpretation of the statute is in accordance with law this 
Court “must determine whether Congress’s purpose and intent on the 
question at issue is judicially ascertainable.” Timex VI. v. United States, 
157 F3d 879, 881 (Fed. Cir. 1998). The expressed will or intent of Con- 
gress on a specific issue is dispositive. See Japan Whaling Ass’n v. Am. 
Cetacean Soc’y, 478 U.S. 221, 233-237 (1986). 


II. SUMMARY OF THE FACTS 


Since this Court is only considering whether the Department erred as 
a matter of law in its Redetermination, this Court will only briefly re- 
count the relevant facts as stated in the Redetermination. According to 
the Department, ILVA S.p.A. (“ILVA”), an Italian steel manufacturer, 
was privatized in 1995 through a sale of shares to a consortium. Redeter- 
mination at 15. The Department concluded that pre-sale ILVA was sub- 
sidized by the Italian government through debt forgiveness, equity 
infusions, and corporate restructuring from 1984 to 1994, except in 
1987. Defendant’s Memorandum in Opposition to Plaintiff’s Motion for 
Judgment Upon the Agency Record at 10. The pre-sale and postsale 
ILVA’s were both engaged in carbon steel plate operations. Redeter- 
mination at 17. The Department concluded that the presale and post- 
sale ILVA’s were the same “person,” and thus the post-sale ILVA 
received a financial contribution and benefit from subsidies given to 
pre-sale ILVA. 


1 Plaintiffs also challenge the Department’s decision to impose countervailing duties on pre-privatization early re- 
tirement benefits under Law 451/94. This Court will not address that issue until the Department redetermines the 
issue of privatization in this remand order. 
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III. Discussion 


Under 19 U.S.C. § 1677(5) of the Tariff Act, a subsidy occurs where an 
authority “provides a financial contribution * * * toa person and abene- 
fit is thereby conferred,” either directly or indirectly. 19 U.S.C. § 1677(5) 
(1994). Section 1677(5)(F) is the specific provision addressing subsidies 
when a change in ownership has occurred: 


A change in ownership of all or part of a foreign enterprise or the 
productive assets of a foreign enterprise does not by itself require a 
determination by an administering authority that a past counter- 
vailable subsidy received by the enterprise no longer continues to 
be countervailable, even ifthe change of ownership is accomplished 
through an arm’s length transaction. 


19 US.C. § 1677(5)(F). The Federal Circuit in Delverde III determined 
that Congress’s intent under these portions of the Tariff Act was for the 
Department to “examin|{e] the particular facts and circumstances of the 
sale and determin[e] whether [the purchaser] directly or indirectly re- 
ceived both a financial contribution and benefit from the government.” 
202 F'3d at 1364. Therefore, under Delverde III, the statute’s meaning is 
clear and “[w]e need only determine whether Commerce’s methodology 
is in accordance with the statute.” Jd. at 1367. 

In light of Delverde III, the Department’s Redetermination estab- 
lished a two-part test to determine if the post-sale firm received a finan- 
cial contribution and benefit from the subsidy given to the pre-sale firm. 
The first part of the test determines whether the pre-sale firm is the 
same person as the post-sale firm. See Redetermination at 6-7. If they 
are the same person, then the post-sale firm received a financial con- 
tribution and benefit from the subsidy given the pre-sale firm, and the 
subsidies are countervailable. See id. If they are not the same person, 
then the second part of the test looks at the facts and circumstances of 
the sale to determine whether the post-sale firm received a financial 
contribution and benefit from the subsidy granted to the pre-sale firm. 
See id. 

As in Allegheny and GTS, this Court finds that the methodology of the 
Department’s two-part test is inconsistent with the intent of Congress 
under the Tariff Act. See 182 F Supp. 2d 1357; 182 F Supp. 2d 1369. 
Instead of examining the facts and circumstances of the sale, the De- 
partment ignores the sale entirely and conducts a novel analysis of the 
“person” before and after the sale. See Redetermination at 13; see also 
Allegheny, 182 F. Supp. 2d at 1365-66; GT'S, 182 F Supp. 2d at 1377-78. 
The Department summarily concludes that if the “original subsidy re- 
cipient and the current producer/exporter are considered to be the same 
person, that person benefits from the original subsidies, and its exports 
are subject to countervailing duties to offset those subsidies.” Redeter- 
mination at 7 (emphasis added). 
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The Department’s “person” test fails to take into account the facts 
and circumstances of the sale: 


[T]he Department will generally consider the post-sale entity to be 
the same person as the pre-sale entity if, based on the totality of the 
factors considered, we determine that the entity sold in the change- 
in-ownership transaction can be considered a continuous business 
entity because it was operated in substantially the same manner be- 
fore and after the change in ownership. 


Redetermination at 12-13. Under the Department’s “person” analysis, 
it is likely that nearly every sale would result in the same post-sale per- 
son as the pre-sale person. See Allegheny, 182 F Supp. 2d at 1367; GTS, 
182 F Supp. 2d at 1379; Acciai Speciali Terni S.p.A. v. United States, 26 
CIT _, 2002 WL 342659, Slip Op. 02-10 at N.10 (February 1, 2002). 
Thus, the Department continues to use what is essentially the per se test 
that a change in ownership never extinguishes prior subsidies, which 
was prohibited in Delverde III, and avoids the Court’s mandate to con- 
sider the facts and circumstances of the sale. See Allegheny, 182 F Supp. 
2d at 1367; GTS, 182 F Supp. 2d at 1379. 

On remand, the Department’s methodology shall “examin[e] the par- 
ticular facts and circumstances of the sale and determin[e] whether 
[plaintiffs] directly or indirectly received both a financial contribution 
and benefit from the government.” Delverde III, 202 F.3d at 1364. This 
means that Commerce “must look at the facts and circumstances of the 
TRANSACTION, to determine if the PURCHASER received a subsidy, 
directly or indirectly, for which it did not PAY ADEQUATE COM- 
PENSATION.” Allegheny, 182 F. Supp. 2d at 1367 (capitals in original); 
GTS, 182 F. Supp. 2d at 1378. 


IV. CONCLUSION 


Therefore, the Court finds that the Final Results of Redetermination 
Pursuantto Court Remand: ILVA Lamieree Tubi S.p.A. v. United States, 
Court No. 00-03—-00127 (December 28, 2000), are not in accordance with 
law, and remands to the Department of Commerce for review and action 
consistent with this opinion. 

So ordered. 
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OPINION 


Ripeway, Judge: Plaintiff Byung Wu Lee (“Mr. Lee”) initiated this ac- 
tion pursuant to 19 U.S.C. § 1641(d)(2)(B) to contest the decision of the 
Secretary of the Treasury (“Secretary”) revoking his customhouse bro- 
ker’s license. Mr. Lee has moved for judgment on the agency record un- 
der U.S. CIT Rule 56.1 to set aside the Secretary’s decision. For the 


reasons that follow, Mr. Lee’s motion is denied, and the Secretary’s deci- 
sion is affirmed. 


I. BACKGROUND 


The United States Customs Service (“Customs”), a bureau of the De- 
partment of the Treasury, issued a broker’s license to Mr. Lee on August 
12, 1987. Agency Record (“A.R.”) 17 at 4. On two separate occasions in 
the years that followed, Customs assessed monetary penalties against 
him for various violations of applicable statutes and regulations. On 


both occasions, he failed to pay the penalties within 60 days of their as- 
sessment. 


Mr. Lee’s failures to make timely payment themselves constituted 
new breaches of Customs regulations—specifically, 19 C.FR. §§ 111.29 
and 111.94. Invoking 19C.ER. § 111.53,2 Customs sought revocation of 
Mr. Lee’s license based on the new charges. The specific facts underlying 
the new charges were set forth in two so-called “specifications” in the 


1 The 60-day requirement is set forth in 19C.F.R. § 111.94, which requires that, where Customs makes a final deter- 
mination that a broker is liable for a monetary penalty, the broker “must pay the monetary penalty, or make arrange- 
ments for payment of the monetary penalty, within 60 calendar days of the date of the written decision.” 19 C.F.R. 
§ 111.94 (emphasis added). 

19C.FR. § 111.29, in turn, requires that a broker “exercise due diligence in making financial settlements, in answer- 
ing correspondence, and in preparing or assisting in the preparation and filing of records relating to any customs busi- 
ness matter handled by him as a broker. Payment of duty tax, or other debt or obligation owing to the Government for 
which the broker is responsible, * * * shall be made to the Government on or before the date that payment is due.” 19 
C.FR. § 111.29 (emphasis added). 

For purposes of this opinion, citations to the Code of Federal Regulations generally refer to the 1991 or 1993 edition, 
as appropriate, unless otherwise noted. The regulations at issue here are identical in the two editions 

Similarly, except as otherwise noted, statutory citations herein generally are to the 1994 version of the U.S. Code. 

219C.ER. § 111.53 authorizes license revocation proceedings in any case where “(c) The broker has violated any 


provision of any law enforced by Customs or the rules or regulations issued under any such provision.” 19 C.F.R. 
§ 111.53 (1995) (emphasis added). 
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administrative proceedings which ultimately resulted in the decision to 
revoke Mr. Lee’s license, and which are at issue here. 


A. SPECIFICATION I 


On August 16, 1990, Customs issued to Mr. Lee a Notice of Intent to 
Issue Monetary Penalty, advising that Customs was considering assess- 
ing a $1,000 penalty against him. That “$1,000 Pre-Penalty Notice” 
charged Mr. Lee with failure to exercise responsible supervision and 
control over Customs business conducted (a violation of 19 US.C. 
§ 1641(b)(4)) and with failure to obtain a power of attorney before trans- 
acting Customs business for a principal (a violation of 19 C.FR. 
§ 141.46). A.R. 17 at 6. 

Through counsel, Mr. Lee responded to the $1,000 Pre-Penalty Notice 
on September 13, 1990, contesting Customs’ allegations and urging that 
the agency take no further action. A.R. 17 at 7-8. Customs considered 
but rejected Mr. Lee’s arguments and, on January 15, 1991, issued a No- 
tice of Penalty for $1,000 (the “$1,000 Penalty Notice”). A.R. 17 at 9. Mr. 
Lee responded to the notice through counsel on February 8, 1991, re- 
questing “administrative relief” from the penalty. A.R. 17 at 13-14. Af- 
ter consideration of that second response, Customs rendered its final 
determination on October 10, 1991 (“Final Determination I”), mitigat- 
ing the penalty to $250. A.R. 17 at 15. 

Customs sent demand letters in November 1991 and in January, 
March, and April 1992. A.R. 17 at 17, 20, 23, 26. However, Mr. Lee failed 
to respond. Only after the matter had been forwarded to the Depart- 


ment of Justice for collection did Mr. Lee pay the $250—in January 


1993, well more than a year after Customs’ Final Determination I. A.R. 
17 at 27-28. 


B. SPECIFICATION II 


In the meantime, on December 7, 1992, Customs had issued to Mr. Lee 
another Notice of Intent to Issue Monetary Penalty. That notice (the 
“$30,000 Pre-Penalty Notice”) advised that Customs was considering 
assessing a $30,000 penalty against Mr. Lee for a laundry list of viola- 
tions of applicable statutes and regulations identified in an agency audit 
of his books and records conducted in March 1992.3 A.R. 17 at 29-33. 

Mr. Lee filed no response to the $30,000 Pre-Penalty Notice. See A.R. 
9, Recommended Decision and Order of Administrative Law Judge John 
M. Frysiak, In the Matter of Customs Broker’s License Revocation of By- 
ung Wu Lee (“ALJ Decision”) 1 10. After considering the applicable laws 
and regulations, Customs issued a Notice of Penalty for $30,000 dated 
January 12, 1993 (the “$30,000 Penalty Notice”). A.R. 17 at 34. In the 


3 Specifically, the $30,000 Pre-Penalty Notice cited Mr. Lee for failure to exercise responsible supervision and control 
over Customs business conducted (a violation of 19 U.S.C. § 1641(b)(4)); for violation of “any provision of any law en- 
forced by the Customs Service or the rules or regulations issued under any such provision” (a violation of 19 U.S.C. 
§ 1641(d)(1)(C)); for failure to maintain records in the prescribed format (a violation of 19C.F.R. § 111.22); for failure to 
timely provide employee information (a violation of 19 C.F.R. § 111.28); for failure to exercise due diligence in the con- 
duct of financial affairs and failure to notify clients of responsibilities and liabilities for Customs charges (a violation of 
19 C.FR. § 111.29(a)-(b)); for utilization of a fictitious name without the requisite approval (a violation of 19 C.F.R. 
§ 111.30(c)); and for failure to maintain valid powers of attorney for his principals (a violation of 19 C.F.R. § 141.46). 
A.R. 17 at 29-30. 
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absence of any submission or other response from Mr. Lee, that deter- 
mination was deemed to be the agency’s final determination (“Final De- 
termination II”). ALJ Decision 11 11, 23. 

Customs sent demand letters in March, April and May 1993. A.R. 17 
at 39, 46, 53. Customs’ final demand for payment, dated December 15, 
1993, offered to explore settlement possibilities. A.R. 17 at 60. The letter 
also warned Mr. Lee that, absent a response by December 24, 1993, the 
matter would be forwarded to the Justice Department for collection and 
action might be taken against his broker’s license. Jd. Mr. Lee failed to 
pay the penalty or otherwise respond to Customs’ letter. ALJ Decision 1 
25. 


C. THE COLLECTION ACTION AND THE LICENSE REVOCATION PROCEEDING 


Seeking to collect the $30,000 penalty, the Justice Department 
brought suit against Mr. Lee in this Court. The collection action, cap- 
tioned United States v. Byung Wu Lee, Court No. 95-08- 01075, was filed 
August 23, 1995. See A.R. 23. 

In parallel with the Justice Department’s prosecution of the collec- 
tion action in this forum, Customs took action at the administrative lev- 
el, commencing preliminary proceedings to revoke Mr. Lee’s broker’s 
license, based on his failure to timely pay the assessed penalties. The 
Commissioner of Customs approved the initiation of those proceedings 
on December 7, 1995, pursuant to 19 C.FR. § 111.53(c), which authoriz- 
es license suspension or revocation proceedings where a broker has “vio- 
lated any provision of any law enforced by Customs or the rules or 
regulations issued under any such provision.” A.R. 28; see also 19C.FR. 
§ 111.53(c) (1995). 

Customs issued a Notice of Preliminary Proceedings and a Proposed 
Notice to Show Cause and Statement of Charges (“Proposed Notice to 
Show Cause”) on December 27, 1995. See A.R. 26 at 1; A.R. 27 at 1. The 
Proposed Notice to Show Cause informed Mr. Lee of the charges against 
him in two specifications. A.R. 27 at 2. Specification I concerned Mr. 
Lee’s failure to pay the mitigated penalty of $250 within 60 days of Cus- 
toms’ Final Determination I, issued October 10, 1991; Specification II 
concerned his failure to pay the $30,000 penalty within 60 days of Cus- 
toms’ Final Determination II, issued January 12, 1993. In both 
instances, the failures to make timely payment were cited as violations 
of 19 C.ER. §§ 111.29 and 111.94. The Proposed Notice to Show Cause 
noted that—almost three years after Customs’ Final Determination 
II—Mr. Lee still had not paid the $30,000 penalty. Id. 

By letter from counsel dated January 29, 1996, Mr. Lee requested that 
the license revocation proceeding be held in abeyance pending resolu- 
tion of the collection action. A.R. 25. Customs denied the request for an 
abeyance, but granted Mr. Lee additional time to respond to the pro- 
posed charges in the revocation proceeding. A.R. 24. 

In a March 4, 1996 submission, Mr. Lee argued that the statute of limi- 
tations had expired for the violations which are the basis for Specifica- 
tion I, and that Specification II was “covered” by the $30,000 collection 
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action he was then contesting. A.R. 20. The submission also incorpo- 
rated by reference Mr. Lee’s answer, affirmative defenses, and response 
to the request for admissions filed in the collection action. A.R. 21-22. 

In a supplemental submission dated May 13, 1996, Mr. Lee argued 
that Customs could not proceed in a revocation action because it was al- 
ready suing him to collect a penalty based on the same facts. A.R. 19 at 1. 
The Commissioner of Customs rejected that argument and authorized 
the institution of formal revocation proceedings on June 14, 1996.4 A.R. 
18. 

The formal revocation proceedings commenced on August 13, 1996, 
with Customs’ issuance of a Notice of Revocation Proceedings and a No- 
tice to Show Cause and Statement of Charges (“Notice to Show Cause”). 
See A.R. 16; A.R. 17. Among other things, those documents informed 
Mr. Lee of his right to file an answer to the charges, his right to be repre- 
sented by counsel at the formal revocation proceedings, and his right to 
cross-examine witnesses. A.R. 16 at 1. 


D. THE ADMINISTRATIVE HEARING AND THE DECISION OF THE SECRETARY 


The license revocation hearing was conducted before an administra- 
tive law judge (“ALJ”) on September 11, 1996. ALJ Decision 1 5. In his 
Recommended Decision and Order dated December 16, 1996, the ALJ 
made findings of fact and drew conclusions of law concerning both Spec- 
ifications I and II, as well as the non-payment of penalties. See generally 
ALJ Decision. 

Based on the record developed before him, the ALJ found that Mr. Lee 
was on notice that he owed the $250 penalty assessed against him on Oc- 
tober 10, 1991, but chose not to pay or otherwise resolve it. ALJ Decision 
{ 24. The ALJ further found that Mr. Lee did not resolve the $250 penal- 
ty until January 1993—well more than 60 days following Customs’ Fi- 
nal Determination I, and only after a number of demands had issued and 
the case had been forwarded to the Justice Department for collection. 
Id. 

Based on the record, the ALJ similarly determined that Mr. Lee was 
on notice that he owed the $30,000 penalty assessed on January 12, 
1993, but again chose not to make timely payment or otherwise respond 
to Customs or resolve the penalty, which—as the ALJ noted—still re- 
mained unpaid. Id. {1 25. 

The ALJ therefore concluded that Customs had met its burden of 


proof to establish the alleged violations. Specifically, he determined 
that: 


[Customs] * * * proved by a preponderance of the evidence that Mr. 
Lee twice violated 19C.F.R. § 111.29 as set forth in Violation I, Spec- 
ifications I and II of the Charges; and * * * twice violated 19 C.FR. 


§ 111.94 as set forth in Violation II, Specifications I and II of the 
Charges. 


Id. 1 26. The ALJ further noted: 


4 The Government, in its discretion, dismissed the collection action in May 1997. A.R. 3. 
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Warning notices of a variety of deficiencies were issued to Mr. Lee. 
Although informed in each letter that he could contact the broker 
compliance unit, Mr. Lee failed to respond in any way to any of these 
notices. Mr. Lee’s continued course of ignoring and disregarding 
the Customs Service when problems were brought to his attention, 
as evidenced by the three warning notices and his action regarding 
the two penalties, demonstrates gross irresponsibility in the perfor- 
mance of his duties. The evidence also demonstrates that he failed 
to improve his performance despite repeated communications from 


Customs and the imposition of disciplinary measures including 
monetary penalties. 


Id. 1 27 (citation omitted). The ALJ therefore recommended that Mr. 
Lee’s license be revoked. ALJ Decision at 1 29. 

The Secretary of the Treasury adopted the ALJ’s recommendation 
and revoked Mr. Lee’s license on September 16, 1997. The Commis- 
sioner of Customs notified Mr. Lee of the Secretary’s decision by mailing 
a Notice of Revocation to Mr. Lee on November 3, 1997. See Letter to P 
Herrick from Deputy Assistant Secretary of Treasury (Dec. 21, 1997) 
(advising of mailing of Notice of Revocation), attached to Letter from P 
Herrick to Court (March 21, 2002) and Defendant’s Supplemental Sub- 
mission As Requested By The Court (March 22, 2002) (“Defendant’s 
Supplemental Submission”). 

Mr. Lee filed this action to appeal the Secretary’s decision.® 


II. JURISDICTION AND STANDARD OF REVIEW 


Jurisdiction in this matter is predicated on 28 U.S.C. § 1581(g), which 
accords the Court exclusive jurisdiction over any action contesting the 
revocation of a customs broker’s license. See also 19 U.S.C. § 1641(e). 


5 The Secretary’s decision—entered on his behalf by the Acting Deputy Assistant Secretary for Regulatory, Tariff & 
Trade Enforcement—is included as an Addendum to the certified list filed with the agency record pursuant to U.S. CIT 
Rule 72(a). 

6 Under 19 US.C. § 1641(e)(1), a decision by the Secretary to revoke a customs broker’s license may be appealed by 
commencing an action in this Court “within 60 days after the issuance of the decision or order.” 19 U.S.C. § 1641(e) 
(1994). See also 28 U.S.C. § 2636(g) (barring action to contest denial or revocation of broker’s license unless com- 
menced in accordance with CIT Rules within 60 days after date of entry of Secretary’s decision or order). However, 
there are conflicting statutory provisions as to precisely how an action is commenced. See generally Defendant’s Sup- 
plemental Submission at 1-5. 

Under 19 US.C. § 1641(e)(1), an action is commenced by the filing of “a written petition,” a copy of which is to be 
“transmitted promptly by the clerk of the court to the Secretary or his designee.” In contrast, 28 U.S.C. § 2632(a) re- 
quires the concurrent filing with the Court of “a summons and complaint,” which must then be served upon the Gov- 
ernment in accordance with U.S. CIT Rule 4(i). Recognizing the statutory inconsistency, the Practice Comment to U.S. 
CIT Rule 3 advises that the “preferred procedure to achieve uniformity and consistency and to minimize the ambiguity 
* * * is to follow the provisions in Title 28.” 

Under 19 U.S.C. § 1641(e)(1), Mr. Lee had until January 2, 1998—60 days from November 3, 1997—to file a petition 
appealing the revocation of his license. On December 31, 1997, he filed a “Petition for Review” and a “Summons” with 
the Court. There is no docket entry to indicate whether the Clerk of the Court transmitted a copy of the petition and 
summons to the Secretary. On February 3, 1998, counsel for the Government wrote to counsel for Mr. Lee, acknowledg- 
ing the filing of the petition and summons with the Court but noting that Mr. Lee had failed to serve the United States 
as required by U.S. CIT Rule 4(i). See Letter to P Herrick from A. Lee (Feb. 3, 1998), attached to Defendant’s Supple- 
mental Submission. At some point thereafter, the office of the Clerk of the Court advised Mr. Lee’s counsel of the need 
to file asummons and complaint and to properly serve the United States. However, Mr. Lee’s petition (filed on Decem- 
ber 31, 1997) was never rejected by the Clerk of the Court. Mr. Lee filed his summons and complaint on March 10, 1998, 
and served them on the United States two days later. See Defendant’s Supplemental Submission. 

Mr. Lee’s petition and summons were timely filed under 19 U.S.C. 1641(e)(1); but the summons and complaint filed 
on March 10, 1998 were not. In any event, under the circumstances, the Government has not interposed a statute of 
limitations defense. Jd. Accordingly, the Court may properly reach the merits of the case. 
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Mr. Lee seeks to have the decision of the Secretary of the Treasury re- 
voking his license set aside. See Complaint.’ However, in a case such as 
this, the Court’s role is limited. “[T]he Court may not substitute its 
judgment for that of the agency,” but rather is only to “assure itself the 
decision was rational and based on consideration of relevant factors.” 
Barnhart v. U.S. Treasury Dep’t, 9 CIT 287, 290, 613 F. Supp. 370, 374 
(1985). Thus, the Court may not second-guess the agency’s choice of 
sanctions: “When the penalty chosen by an agency is within the range of 
sanctions provided by applicable disciplinary regulations, the severity 
of the sanction imposed is within the discretion of the agency.” Id. at 
291,613 F Supp. at 374 (quoting Tempo Trucking and Transfer Corp. v. 
Dickson, 405 F. Supp. 506, 514 (E.D.N.Y. 1975)) (citation omitted). 

In short, the Secretary’s decision here must be affirmed unless the un- 
derlying findings of fact are unsupported by substantial evidence on the 
record, or unless the decision is arbitrary, capricious, an abuse of discre- 
tion, or otherwise not in accordance with law. See 5 U.S.C. §§ 706(2)(A), 
706(2)(E); Tarnove v. Bentsen, 17 CIT 1324 (1993). 


III. ANALYSIS 
A. AVAILABILITY OF DAMAGES 
In addition to the restoration of his broker’s license, Mr. Lee also 
seeks unspecified damages from the Government. See Complaint {| 63; 
Plaintiff's Motion on the Agency Record to Set Aside the Secretary of the 
Treasury’s Revocation of His Customs Broker’s License at 1; Plaintiff's 


Brief in Support of His Motion on the Agency Record to Set Aside the 
Secretary of the Treasury’s Revocation of His Customs Broker’s License 
(“Plaintiff's Brief”) at 1, 11. However, the claim for damages is beyond 
the jurisdiction of the Court. 

It is axiomatic that “‘[t]he United States, as sovereign, is immune 

from suit save as it consents to be sued * * *, and [that] the terms of its 
consent to be sued in any court define that court’s jurisdiction to enter- 
tain the suit.” United States v. Mitchell, 445 U.S. 535, 538 (1980) (quot- 
ing United States v. Sherwood, 312 U.S. 584, 586 (1941)). Accord United 
States v. Boe, 543 F2d 151, 154-55 (C.C.PA. 1976). See also Fed. Deposit 
Ins. Corp. v. Meyer, 510 U.S. 471, 475 (1994) (“[slovereign immunity is 
jurisdictional in nature”). Moreover, a waiver of sovereign immunity 
“cannot be implied but must be unequivocally expressed.’” Mitchell, 
445 US. at 538 (quoting United States v. King, 395 US. 1, 4 (1969)); see 
also Lane v. Pena, 518 US. 187, 192 (1996) (waiver of sovereign immuni- 
ty “must be unequivocally expressed in statutory text” and will be 
“strictly construed, in terms ofits scope, in favor of the sovereign ”) (cita- 
tions omitted). 

The Court’s jurisdiction in this case rests on 28 U.S.C. § 1581(g) and 
19 U.S.C. § 1641(e), which extend only to the review of the Secretary of 
the Treasury’s decision revoking Mr. Lee’s license. And Mr. Lee has 
identified no other statute where the United States has waived its im- 


7 As discussed in section III.A immediately below, Mr. Lee has also asserted a claim for damages. 
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munity from liability for damages in circumstances such as these.® Ac- 
cordingly, Mr. Lee’s claim for damages must be dismissed for want of 
jurisdiction. 

B. STATUTE OF LIMITATIONS 

As a threshold matter, Mr. Lee contends that the revocation of his li- 
cense is invalid because the revocation proceeding was initiated more 
than five years after the asserted violations. Plaintiff's Brief at 4-6. He 
argues that the proceeding was therefore barred by the statute of limita- 
tions. Id. 

The applicable statute of limitations requires that a revocation pro- 
ceeding such as the one at issue here be “instituted by the appropriate 
service of written notice within 5 years from the date the alleged viola- 
tion was committed.” 19 U.S.C. § 1641(d)(4) (emphasis added). 


1. SPECIFICATION I 

Mr. Lee posits that the statute of limitations for Specification I was 
triggered either on December 22, 1989 (the date of the violation that 
gave rise to the $1,000 penalty, which was later mitigated to $250), or on 
August 16, 1990 (the date of Customs’ $1,000 Pre-Penalty Notice). 
Plaintiff's Brief at 5. Under Mr. Lee’s reasoning, then, the statute of lim- 
itations would have expired five years later, either on December 22, 1994 
or on August 16, 1995. Id. However, his position is at odds with both the 
facts and the law. 

The violations at issue in the revocation proceeding were Mr. Lee’s 
failures to timely pay assessed penalties—not the underlying violations 
which resulted in those penalties (such as the December 22, 1989 viola- 
tion). Moreover, the 60-day clock for timely payment did not begin torun 
until Customs issued its “final determination.”? 19 C.FR. § 111.94. 
Thus, the violation detailed in Specification I in the revocation proceed- 
ing did not occur until December 9, 1991—-when Mr. Lee failed to pay the 
mitigated penalty within 60 days after Customs’ October 10, 1991 is- 
suance of its Final Determination I. Customs therefore had until De- 
cember 8, 1996 to institute a revocation proceeding. See generally 
Defendant’s Brief at 13-14. The Proposed Notice to Show Cause, dated 
December 27, 1995, issued almost a full year before the statute of limita- 


tions expired. Id.; see also Defendant’s Supplemental Submission at 
5-6. 


2. SPECIFICATION II 


Although he offers no argument on the point, Mr. Lee also makes the 
conclusory assertion that “[t]he statute of limitations has expired re- 


8 Indeed, since Mr. Lee electednot to file a reply brief, he made no response whatsoever to the Government’s jurisdic- 
tional argument. See Memorandum in Support of Defendant’s Response in Opposition to Plaintiff's Motion on the 
Agency Record to Set Aside the Secretary of the Treasury’s Revocation of His Customs Broker’s License (“Defendant’s 
Brief”) at 11-12 (setting forth Government’s jurisdictional argument). 

9 Mr. Lee mistakenly claims that the Government contends that “the statute of limitations did not begin to run until 
January 13, 1993 when Lee paid the penalty [initially $1,000, mitigated to $250] as part of an offer in compromise.” 
Plaintiff's Brief at 6. The Government does not assert that the statute of limitations was triggered when Mr. Lee finally 
(belatedly) paid the penalty. Rather, as discussed above, the Government’s point is that the statute began to run when 
the violation at issue in the revocation proceeding occurred—that is, when the payment became overdue, when the pen- 
alty was not paid within 60 days of its assessment. Defendant’s Brief at 13-14. 
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garding Specification II.” Plaintiffs Brief at 8. That position too finds 
no support in the record. 

When Mr. Lee failed to respond to Customs’ $30,000 Penalty Notice 
(dated January 12, 1993), that notice became Customs’ final determina- 
tion. ALJ Decision 11 11, 23. Thus, the violation detailed in Specification 
II in the revocation proceeding occurred on March 15, 1993—when Mr. 
Lee failed to pay the $30,000 penalty within 60 days after January 12, 
1993. Customs then had five years from March 15, 1993—until March 
14, 1998—to institute a revocation proceeding. See generally Defen- 
dant’s Brief at 14-15. The Proposed Notice to Show Cause preceded that 
date by more than two years. Id.; see also Defendant’s Supplemental 
Submission at 5-6. 

In short, Mr. Lee has no statute of limitations defense. 


C. RIGHT TO JUDICIAL REVIEW OF THE LEGALITY OF A PENALTY 


Mr. Lee also contends that Customs’ action in seeking revocation of 
his license for his failure to timely pay assessed penalties effectively de- 
prived him of his right to seek judicial review of those penalties. Plain- 
tiff’s Brief at 6-7. Mr. Lee asserts that “(t]he only course of action [open 
to him] * * * toprove hedid not owe the penalty was to be sued by United 
States in a collection action.” Jd. at 7. But, he claims, the Government’s 
position means that “ifa customs broker * * * fails to pay a penalty time- 
ly by choosing to be sued for the penalty, such broker is automatically 
subjecting himself to revocation of his license.” Id.}° 

Mr. Lee asserts, in essence, that he was confronted by a Hobson’s 


choice: He could either (1) timely tender payment of a penalty he consid- 
ered unjust and forever waive his right to challenge the legality of the 
penalty; or (2) put his license on the line by failing to pay within 60 days, 
in order to preserve his ability to challenge the legality of the penalty 
when a collection action was brought. But in fact Mr. Lee’s options were 
not nearly so bleak. 


10 Asserting that “Mr. Lee * * * never raised this issue in the administrative proceedings held below,” the Govern- 
ment argues that “this newly introduced argument is not properly considered” by the Court. According to the Govern- 
ment, “Customs, [the ALJ], and the Secretary of Treasury were deprived of the opportunity to consider such argument 
which in turn prevents this Court from considering Mr. Lee’s position.” See Defendant’s Brief at 20, citing United 
States v. L.A. Tucker Truck Lines, Inc., 344 U.S. 33, 37 (1952). 

Contrary to the Government’s assertions, Mr. Lee’s counsel in fact did allude to this argument in the course of the 
administrative hearing. For example, in his opening argument, counsel for Mr. Lee asserted that “|t|he forum that | Mr. 
Lee] chose to defend himself was in court, not during the administrative proceeding.” A.R. 14, Administrative Hearing 
Transcript (“Tr.”) at 10. See also Tr. at 37 (Mr. Lee’s counsel queried, “Why would that be absurd if somebody wants to 
choose a judicial forum rather than an administrative forum to contest penalty issues?”). Similarly, Mr. Lee’s post- 
hearing submission argued that he “chose to challenge the Customs penalty decisions by not paying the penalties.” 
A.R. 4. However, Mr. Lee’s counsel did not develop the argument in the course of the hearing, the Government did not 
respond to it, and Mr. Lee gave no testimony to support it. 

Indeed, Mr. Lee testified that his failure to pay was for other reasons. For example, when questioned why he did not 
pay the $1,000 penalty, Mr. Lee replied that he didn’t think he owed $1,000. Tr. at 210. When asked why he paid the 
mitigated penalty of $250, Mr. Lee responded that he “didn’t want to go through all the hassles * * * That’s the reason 
why I paid. It’s not because I felt I had to pay.” Jd. at 211. When asked why he did not pay the $30,000 penalty, Mr. Lee 
answered, “First of all, I don’t think I owe $30,000. And secondly, I have no | financial} capabilities.” Jd. at 220. In short, 
nothing in Mr. Lee’s testimony suggested that he intentionally failed to pay the penalties to preserve his right to judicial 
review. 

Nor did Mr. Lee make such an argument to Customs at any time prior to the administrative hearing. However, there 
is no indication in the record of the hearing that the Government objected to the argument on that basis. And Defen- 
dant’s Brief here does not specifically address whether Mr. Lee was free to raise the argument for the first time at the 
hearing, and—if not—what the consequences are, particularly where the Government did not object at the time. 

In any event, it is not necessary to definitively resolve whether or not Mr. Lee’s argument is properly before the 
Court, because——for all the reasons discussed herein—that argument has no merit. 
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The gravamen of Mr. Lee’s argument is that a customs broker must be 
able to obtain judicial review of the legality of a penalty without jeopar- 
dizing his license. A broker’s right to judicial review of a penalty as- 
sessed against him is settled law. See United States v. Ricci, 21 CIT 1145, 
1148, 985 F. Supp. 125, 128 (1997) (while agency decision concerning 
mitigation of penalty is beyond judicial review, “[t]his does not prevent a 
broker from challenging the legality of the underlying penalty” in 
court). However, Mr. Lee has cited no authority to suggest that a broker 
is entitled to sit on his rights, as Mr. Lee did here. 

Indeed, as the Government observes, Mr. Lee’s actions at the time be- 
lie his present claim “that he intentionally refrained from paying the pe- 
nalt[ies] in order to obtain judicial review.” See Defendant’s Brief at 22. 
Certainly nothing in Mr. Lee’s correspondence with Customs concern- 
ing the $1,000 penalty (eventually mitigated to $250) hinted at such an 
intent. But most telling was his response when Customs referred the 
matter to the Justice Department for collection. Rather than seeking to 
seize on the threatened collection action as an opportunity to argue his 
case in a judicial forum (his purported objective), Mr. Lee instead chose 
to pay the penalty to avoid litigation. On those facts, Mr. Lee simply can- 
not now claim that he was deprived of his rights. 

Similarly, Mr. Lee gave Customs no indication that he was intention- 
ally refraining from paying the $30,000 penalty in order to obtain judi- 
cial review. As discussed in section I.B above, Mr. Lee “stonewalled” 
Customs—ignoring the agency for the 60-day period and beyond, even 
after he was expressly warned that a failure to respond might lead to li- 
cense revocation proceedings. See also A.R. 17 at 60. This case is thus 
readily distinguished from Pentax, on which Mr. Lee relies.!! See Plain- 
tiff’s Brief at 3, 7. While Mr. Lee here sat mute, the importer in Pentax 
affirmatively “informed Customs that they would ‘not make any writ- 
ten or oral presentation in response to the * * * prepenalty notices.’” 


11 The Pentax cases concerned an importer’s liability for duties and penalties for the importation of photographic 
and optical merchandise which was produced in China but marked “Hong Kong,” in violation of the “country of origin 
marking” requirements of U.S. customs law. See generally 19 U.S.C. § 1304(a) (1988). To minimize its liability for pen- 
alties, Pentax made a “prior disclosure” to Customs, reporting its misstatements concerning the merchandise’s coun- 
try of origin. To secure “prior disclosure” treatment, an importer must: (1) voluntarily disclose its violation “before, or 
without knowledge of, the commencement of a formal investigation of such violation,” and (2) pay Customs the “actual 
loss of duties” suffered as a result of the violation. See 19 U.S.C. § 1592(c)(4); 19 C.FR. §§ 162.74(a)(1), 162.74(h). The 
phrase “actual loss of duties” is defined as “the duties of which the government has been deprived by reason of the 
violation.” 19 C.F R. § 162.71(a)(1). 

Pentax interpreted “actual loss of duties” under these circumstances as meaning the difference between (1) the true 
duty liability based upon the true country of origin and (2) the duty liability based upon the state country of origin. 
Since the duty liability for the merchandise at issue was precisely the same whether it was imported from China or 
Hong Kong, Pentax contended that it was not obligated to advance any additional funds to secure prior disclosure treat- 
ment. Customs maintained that “actual loss of duties” included “marking duties,” which are imposed for failure to 
properly mark merchandise with its country of origin. See 19 U.S.C. § 1304(f); 19 C.FR. § 134.2. But Pentax reasoned 
that unpaid marking duties did not constitute an “actual loss of duties,” because a marking duty is a special ad valorem 
duty that is not “lost,” but rather arises as a result of a country of origin mis-marking. 

Pentax sought pre-enforcement review of Customs’ position in federal district court. See Pentax Corp. v. Myhra, 844 
F. Supp. 611 (D. Mont. 1994), aff'd, 72 F.3d 708 (9th Cir. 1995). The district court dismissed the case, finding that Con- 
gress intended to preclude interlocutory judicial review of such an interim agency decision. However, the district court 
granted Pentax’s motion for a preliminary injunction pending review on appeal, on the condition that Pentax deposit 
funds in the court’s registry sufficient to cover the marking duties until the “actual loss of duties” issue was resolved. 
Pentax deposited the funds, and filed an appeal in the Ninth Circuit Court of Appeals. Id. The Ninth Circuit affirmed 
the district court’s dismissal of the suit, holding that the district court lacked subject matter jurisdiction and that “if 
judicial review is available at all, [it] is available only in the Court of International Trade.” Pentax, 72 F3d 710-11. 

Continued 





112 CUSTOMS BULLETIN AND DECISIONS, VOL. 36, NO. 16, APRIL 17, 2002 


Pentax Corp. v. Robison, 20 CIT 486, 489, 924 F Supp. 193, 196 (1996), 
rev'd, 125 F.3d 1457 (Fed. Cir. 1997). 

In short, the facts of this case do not support Mr. Lee’s depiction of 
himself as aman on the horns of a dilemma. Nor is the asserted dilemma 
as Mr. Lee suggests. 

Implicit in Mr. Lee’s argument is the assumption that a broker cannot 
timely pay a penalty and nevertheless challenge its legality in an action 
to recover the monies paid. However, by analogy to Trayco, Inc. v. United 
States, 994 F2d 832 (Fed. Cir. 1993), a broker conceivably could tender 
timely payment under protest, specifically reserving his right to chal- 
lenge the legality of the penalty, and then bring an action for a refund, 
either in federal district court or in the Court of Federal Claims.!2 See 
Trayco, 994 F2d at 835 (noting that importer’s cover letter indicated 
payment was being made “under protest reserving all rights to judicial 
review following the exhaustion of the administrative remedies”).!% See 
also 28 U.S.C. § 1346(a)(2) (concurrent jurisdiction of district courts and 
U.S. Court of Federal Claims under “Little Tucker Act”); 28 U.S.C. 
§ 1491(a)(1) Gurisdiction of U.S. Court of Federal Claims under “Tucker 
Act”). 

The other “horn” of the asserted dilemma assumes that any failure to 
tender timely payment necessarily imperils a broker’s license—even if 
payment is withheld for the purpose of preserving the broker’s right to 
judicial review of the legality of the penalty. However, by analogy to Pen- 
tax (discussed above), a broker conceivably could withhold payment of a 
penalty (possibly depositing the funds in escrow), timely notify Customs 
that he is doing so to ensure that his right to judicial review is preserved, 
and then challenge the legality of the penalty when a collection action is 
brought. See Pentax, 20 CIT at 489, 924 F Supp. at 196, rev’d, 125 F.3d 
1457. 

Neither of these paths has yet been definitively established as a prop- 
er means of vindicating the settled right of a broker to obtain judicial 
review of the legality of a penalty. But a Customs Directive has made it 
clear that a broker’s failure to timely pay a penalty will not result in li- 
cense revocation proceedings where the broker is contesting the penalty 


Pentax’s case was then transferred to the Court of International Trade, along with the funds Pentax had deposited in 
the registry of the district court. Following Customs’ issuance of prepenalty and penalty notices (which Pentax declined 
to answer), the Government initiated an enforcement action in the Court of International Trade, seeking to recover 
duties and penalties. After consolidating that action with Pentax’s suit, the Court of International Trade upheld Cus- 
toms’ determination that the “actual loss of duties” included marking duties. Pentax v. Robison, 20 CIT 486, 924 F. 
Supp. 193 (1996), rev’d, 125 F.3d 1457 (Fed. Cir. 1997). The Court of Appeals for the Federal Circuit reversed, holding 
that the act of mismarking the goods had not deprived the government of marking duties. Thus, payment of mismark- 
ing duties was not required for prior disclosure treatment. Pentax, 125 F.3d at 1462-63. 


12 Citing Jose G. Flores, Inc. v. United States, 11 CIT 948, 676 F. Supp. 1232 (1987), Mr. Lee argues that, had he paid 
the assessed penalties and then filed for a refund, “this court [the Court of International Trade] would lack jurisdiction 
to make such a refund.” Plaintiff's Brief at 7. However, even assuming that this Court would lack jurisdiction over a 
broker-initiated suit to recover a penalty imposed on that broker, nothing in Flores speaks to the jurisdiction of other 
federal courts such as the district courts and the Court of Federal Claims. 

13 See Defendant’s Brief at 21 n.9 (discussing potential availability of Trayco-type proceeding, to secure judicial re- 
view of penalty imposed on broker). In Trayco, an importer filed suit in district court seeking a refund of a mitigated 
penalty paid under protest to Customs. The Court of Appeals for the Federal Circuit affirmed the district court’s deci- 
sion, which rejected the government’s argument that the Court of International Trade had exclusive jurisdiction over 
such matters, and found that there was no legal basis for the penalty. Trayco, 994 F.2d 832 (Fed. Cir. 1993). 
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in good faith and in a timely fashion.!4 See A.R. 29, Customs Directive 
No. 099 3530-007 (Aug. 11, 1992). 

Specifically, that Customs Directive notes that, “[b]ecause of the bro- 
kers’ integral role in the conduct of Customs business, a high standard 
of broker performance is critical to the efficiency of the Customs Service 
and the accomplishment of the customs mission.” Jd. at 1. The Directive 
continues: 


8. SUSPENSION/REVOCATION POLICY 


Penalties issued to brokers under 19 U.S.C. § 1641 that remain un- 
paid can be considered the basis of suspension or revocation pro- 
ceedings against the broker’s license. As a matter of policy, Customs 
will not institute such proceedings against a broker who actively 
contests a monetary penalty by raising legal or factual issues on a 
timely basis and in the appropriate forum. However, the license of a 
broker who simply refuses to pay without raising a substantive legal 
or factual issue in a supplemental petition concerning the penalty is 
subject to revocation or suspension. 


Id. at 5-6 (emphasis added). 

In sum, there is no truth to Mr. Lee’s claim that “if a customs broker 
* * * fails to pay a penalty timely by choosing to be sued for the penalty, 
such broker is automatically subjecting himself to revocation of his li- 
cense.” Plaintiff's Brief at 7. The dilemma that he posits does not exist. 
Ultimately, Mr. Lee’s undoing was not his failure to pay, but his silence. 
Neither the law nor the facts of this case suggests that he was deprived of 
any of his rights. 


D. “ELECTION OF REMEDIES” 


Characterizing the Secretary’s decision as an attempt to “bootstrap” 
a penalty into grounds for revoking his license, Mr. Lee contends 
that—with respect to Specification II—the Government “had a choice 
between assessing a penalty or to institute a license revocation proceed- 
ing.” Plaintiff's Brief at 3, 7-8. In essence, he argues that the Govern- 
ment cannot both assess a penalty and revoke his license. In support of 
this variation on an “election of remedies” defense, Mr. Lee cites Appen- 
dix C to 19 C.FER. Part 171. Appendix C provides (in pertinent part): “As- 
sessment of a monetary penalty is an alternative sanction to revocation 
or suspension of the broker’s license or permit.” See Plaintiff's Brief at 
8, quoting 19 C.ER. Part 171, App. C (1995) (emphasis added). 

Mr. Lee’s charges of “bootstrapping” are unfounded. Again, as else- 
where, !* he fails to recognize “that the reasons for the penalties and the 


14 United States v. Ricci, 21 CIT 1145, 985 F. Supp. 125 (1997)—on which Mr. Lee so heavily relies (see Plaintiff's 
Brief at 1-6, 9, 11)—is illustrative. In Ricci, a broker failed to pay a $30,000 penalty, which Customs sought to recover in 
acollection action in the Court of International Trade. As Mr. Lee emphasizes (see Plaintiff's Brief at 14), Customs did 
not there seek to revoke the broker’s license. But, in that case, the broker had responded to Customs’ notices. See Ricci, 
21CIT at 1145, 985 F. Supp. at 126 (noting that broker had responded to Customs’ prepenalty notice and had continued 
communication with agency). The action of the broker in Ricci thus stands in stark contrast to Mr. Lee’s inaction here, 
and rendered that broker eligible for more favorable treatment under the Customs Directive. 

15 See, e.g., section III.B, supra (addressing defects in Mr. Lee’s statute of limitations argument, which similarly fails 


to differentiate between grounds for imposition of underlying penalties and distinct (albeit related) grounds for revoca- 
tion of license). 
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reasons for the revocation of license are different and separable.” Defen- 
dant’s Brief at 16. The $30,000 penalty was imposed for the numerous 
violations identified in Customs’ March 1992 audit. The license revoca- 
tion proceeding was based on Mr. Lee’s failure to timely pay that penalty 
(and an earlier one). 

Mr. Lee’s reliance on Appendix C to 19 C.F R. Part 171 is similarly un- 
availing. Appendix C’s reference to an “alternative sanction” concerns 
Customs’ choice of remedy for a single violation. Because Customs in 
this case sought different remedies for different violations, Appendix C 
is simply inapposite. Accordingly, Mr. Lee’s “election of remedies” argu- 
ment must be rejected. 


E. PENALTY AS “DEBT” OR “OBLIGATION” OWED TO GOVERNMENT 


In yet another attempt to undermine the license revocation deter- 
mination, Mr. Lee challenges the ALJ’s determination that his failure to 
timely pay penalties constitutes a breach of 19 C.FR. § 111.29. See 
Plaintiffs Brief at 9-10 (discussing ALJ Decision 1 21). As discussed 
above (see n. 1), § 111.29 requires that any “debt or obligation owing to 
the Government for which the broker is responsible” be paid “on or be- 
fore the date that payment is due.” 19 C.F R. § 111.29 (emphasis added). 
Specifically, Mr. Lee contends that the penalties assessed against him 
were not “debtis] or obligation[s]” within the meaning of § 111.29. 
Plaintiff's Brief at 9-10. 

Neither “debt” nor “obligation” is defined in Customs regulations. 
Mr. Lee therefore looks to Black’s Law Dictionary to define the terms, 
and selects as the “most appropriate” definition: 


An obligation or debt may exist by reason of a judgment as well as 
an express contract, in either case, there being a legal duty on the 
part of the one bound to comply with the promise * * * Liabilities 
created by contract or law (i.e. judgments). 


Plaintiff's Brief at 9 (quoting Black’s Law Dictionary (6th ed. 1990) at 
1074). Based on that definition, Mr. Lee reasons that, since he never con- 
tracted with Customs to pay either penalty, the penalties can constitute 
“debt([s] or obligation[s]” only if they constitute judgments—which they 
do not. Plaintiff's Brief at 9-10.16 

As the ALJ correctly observed, this argument is simply “specious.” 
See ALJ Decision { 21. A penalty assessed against a broker is so plainly a 
“debt or obligation owing to the Government for which the broker is re- 
sponsible” that recourse to a dictionary is unnecessary. Indeed, Mr. 
Lee’s selective citation of definitions is affirmatively misleading—and 
one need look no further than the very authority on which he relies. The 
sixth edition of Black’s Law Dictionary begins its definition of “obliga- 


16 Mr. Lee cites two cases in support of his claim that “a civil penalty does not become final, due and owing until such 
time ‘that all available defenses may be presented to a competent tribunal.” Plaintiff's Brief at 9 (citing Nickey v. Mis- 
sissippi, 292 U.S. 393, 395 (1934) and United States v. KAB Trade Co., 21 CIT 297 (1997)). However, he fails to discuss 
either case, and both appear to be completely inapposite. See generally Defendant’s Brief at 18-20. Mr. Lee’s continued 
reliance on Ricci is equally unavailing. See Plaintiff's Memo at 9 (citing United States v. Ricci, 21 CIT 1145, 985 F. Supp. 
125 (1997)). Nothing in Ricci addressed the definition of “debt” or “obligation,” and the case has no relevance here. See 
Defendant’s Memo at 18 n.6. 
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tion” by noting that the term is “[a] generic word, * * * having many 
wide, and varied meanings, according to the context in which it is used.” 
One example of such a meaning is “[t]hat which a person is bound to do 
or to forbear; any duty imposed by law, promise, contract relations of so- 
ciety, courtesy, kindness, etc.” See Black’s Law Dictionary (6th ed. 1990) 
at 1074. 

In short, even if it were necessary to consult a dictionary to determine 
whether a penalty constitutes a “debt or obligation” (which it is not), the 
same dictionary that Mr. Lee cites actually supports the Government’s 
position. A penalty assessed against a broker qualifies easily as a “duty 


imposed by law,” and thus is a “debt or obligation” for purposes of 19 
C.ER. § 111.29. 


F. FAILURE TO TIMELY PAY PENALTY AS BASIS FOR LICENSE REVOCATION 


Although the argument is not articulated with precision, Mr. Lee also 
appears to contend that, since 19 C.ER. § 111.94 authorizes the institu- 
tion of a collection action for failure to timely pay a penalty, revoking his 
license for such a failure constitutes an abuse of discretion and is not in 
accordance with law. Plaintiff's Brief at 10. 

In pertinent part, § 111.94 provides: 


If the final determination is that the person is liable for a monetary 
penalty, the person shall pay, or make arrangements for payment, 
within 60 days of the date of the final determination. If the mone- 
tary penalty is not paid or arrangements made for payment within 
the time limitations, the Customs Service shall refer the matter to 
the Department of Justice for institution of appropriate judicial 
proceedings. 
19 C.ER. § 111.94. As Mr. Lee correctly notes, “[t]here is absolutely no 
language in this section [to indicate] that if a person does not pay a pen- 
alty within 60 days after a final determination that such nonpayment 
constitutes grounds for revocation.” Plaintiff's Brief at 10. However, his 
observation misses the mark. 

The ALJ relied upon § 111.94 only as the basis for his determination 
that a penalty must be paid within 60 days of its assessment. See ALJ 
Decision { 21. The remedy of license revocation is authorized by a differ- 
ent provision of the regulations—19 C.FR. § 111.53(c). Indeed, Mr. Lee 
concedes as much. See Plaintiff's Brief at 10 (acknowledging that revo- 
cation was “pursuant to 19 C.FR. § 111.53(c)”). It is thus of no moment 
that § 111.94 does not mention license revocation. What matters is that 
revocation is authorized under § 111.53(c) where, as here, a broker “has 
violated any provision of any law enforced by Customs or the rules or 
regulations” issued thereunder.!? 

Apparently arguing in the alternative, Mr. Lee further contends that 
“since [he] did not violate sections 111.29 [requiring payment of debts or 


17 As noted in section II above, “[w]hen the penalty chosen by an agency is within the range of sanctions provided by 
applicable disciplinary regulations, the severity of the sanction imposed is within the discretion of the agency.” Barn- 
hart v. U.S. Treasury Dep’t, 9 CIT at 287, 291, 613 F. Supp. 370, 374 (1985) (quoting Tempo Trucking and Transfer 
Corp. v. Dickson, 405 F. Supp. 506, 514 (E.D.N.Y. 1975)) (citation omitted). Thus, the Court is not free to second-guess 
the agency’s choice of sanctions. 
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obligations to the Government “on or before the date that payment is 
due”] or 111.94 [requiring payment of penalties within 60 days],” it was 
“an abuse of discretion and not in accordance with the law for the Secre- 
tary to rely on section 111.53(c) to revoke [his] license.” Plaintiff's Brief 
at 10. 

But the premise of that argument is faulty. Contrary to Mr. Lee’s 
assertion, as discussed above, the ALJ properly concluded that Mr. Lee 
violated §§ 111.29 and 111.94 by failing to timely pay assessed penalties, 
and the Secretary properly relied upon the ALJ’s conclusion. According- 
ly, under § 111.53(c), the Secretary was entitled to revoke Mr. Lee’s li- 
cense. 


IV. CONCLUSION 


For the foregoing reasons, the decision of the Secretary to revoke Mr. 
Lee’s broker’s license is supported by substantial evidence and is other- 
wise in accordance with law. Accordingly, Mr. Lee’s motion is denied, and 
the Secretary’s decision is affirmed. 

Judgment will be entered accordingly. 


(Slip Op. 02-34) 


ELKEM METALS Co. AND GLOBE METALLURGICAL INC., PLAINTIFFS v. UNITED 
STATES, DEFENDANT, AND COMPANHIA BRASILIERA CARBURETO DE CALCIO, 
INTERVENOR-DEFENDANT 


Consolidated Court No. 01-00098 
[Motion to dismiss foreign plaintiff from action for lack of standing denied.] 
(Dated April 1, 2002) 


Baker Botts LLP (Samuel J. Waldon and Matthew T. West) for Elkem Metals Company 
and Globe Metallurgical Inc. 

Robert D. McCallum, Jr. Assistant Attorney General; David M. Cohen, Director, Com- 
mercial Litigation Branch, Civil Division, U.S. Department of Justice (Reginald T. Blades, 
Jr.); and Office of Chief Counsel for Import Administration, U.S. Department of Com- 
merce (John F. Koeppen), of counsel, for the defendant. 

Dorsey & Whitney LLP (Philippe M. Bruno and Rosa S. Jeong) for Eletrosilex S.A. 


OPINION AND ORDER 


AQUILINO, Judge: This action consolidates complaints filed by Com- 
panhia Brasileira Carbureto de Calcio and Eletrosilex S.A., CIT No. 
01-00082, and by Elkem Metals Company and Globe Metallurgical Inc., 
CIT No. 01-00098, each praying for relief from Silicon Metal From Bra- 
zil; Final Results of Antidumping Duty Administrative Review and De- 
termination Not to Revoke in Part, 66 Fed.Reg. 11,256 (Feb. 23, 2001), 
promulgated by the International Trade Administration, U.S. Depart- 
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ment of Commerce (“ITA”). The plaintiffs in the second action (“Elkem 
& Globe”) were granted leave to intervene as parties defendant in the 
first matter, from which resultant adverse posture they have filed a mo- 
tion to dismiss Eletrosilex as a party with any actionable claim herein, 
alleging lack of standing. 


I 


This motion takes the position that that Brazilian enterprise does not 


have standing to proceed under (a) the Tariff Act of 1930, as amended, 
and (b) the U.S. Constitution. 


A 


The sum and substance of the motion is that in Brazil Eletrosilex S.A. 
no longer manufactures, produces or exports silicon metal and that it 
therefore has lost whatever standing it may have had to participate in 
judicial review of the kind authorized herein. That is, in 


early 2000, Eletrosilex began experiencing difficulty meeting its 
debt obligations. Press reports at that time * * * noted that “Eletro- 
silex, a major silicon metal producer, is looking for a capital partner 
to pay its debt.” * * * These reports also indicated that Rima Indus- 
trial S/A (“Rima”) was considering taking over Eletrosilex’s pro- 
duction capacity. * * * 

During the summer of 2000, Rima took over [that] capacity, and 
Eletrosilex ceased to produce silicon met-Consolidated al. Accord- 
ing to the Tex Report (a metal industry publication), silicon metal 
production in Brazil underwent a “reorganization” in July and Au- 
gust 2000. * * * The Tex Report specifically notes that “since Eletro- 
silex has been depressed on their operations for a long period, Rima 
has leased the equipment held by Eletrosilex and is producing sili- 
con metal by this leased equipment.” * * * As a result, Eletrosilex 
ceased all production and exportation of silicon metal. The last im- 
ports of silicon metal produced by Eletrosilex entered the U.S. mar- 
ket in July 2000. Since August 2000, there have been no entries into 
the U.S. market of silicon metal produced by Eletrosilex. 

On February 23, 2001, the [ITA] * * * found that Eletrosilex had 
made sales at less than fair value during the period of review. Based 
on Eletrosilex’s failure to provide critical information necessary for 
the [ITA] to calculate a margin, the [agency] properly relied on facts 
available, and imposed a dumping margin of 93.2% on imports of 
silicon metal from Eletrosilex during the period of review. * * * Ele- 
trosilex filed an appeal of the determination with this Court pur- 
suant to 28 U.S.C. §1581(c) and 19 U.S.C. §1516a.! 


On its face, this representation does not advance the relief that the 
movants seek. To begin with, ITA reviews pursuant to 19 U.S.C. §1675, 
the final results of one of which is the statutory basis of this consolidated 


1£lkem & Globe Motion to Dismiss for Lack of Standing, pp. 3-4 (citations omitted). 

Some of those omitted citations are to sources not part of the ITA administrative record filed herein, which absence 
has caused both Eletrosilex and the defendant to formally object to their reference and reliability. 

These objections are well-founded. See generally McKechnie Brothers (N.Z.) Ltd. v. U.S. Dep’t of Commerce, 10 CIT 
707 (1986), and cases cited therein. The court quotes this part of the motion only for the purpose of exposing its innate 
inadequacy, as discussed hereinafter. 
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action, invariably cover past periods of importation. Here, that period 
was July 1, 1998 through June 30, 1999. And there is no showing that 
Eletrosilex was not doing then the business at issue. In fact, the firm de- 
nies that is has 


ceased to exist. Eletrosilex has been significantly reorganized over 
the past several years. Nonetheless, [it] still exists as a legal entity 
that leases production equipment to Rima Industrial S/A * * * to 
produce silicon metal. * * * Because of this arrangement, Eletrosi- 
lex remains a participant in the industry and is an interested party. 

In addition, Eletrosilex was also an interested party during the 
course of the initial action and at the time that the appeal was initi- 
ated. [It] directly produced silicon metal for import through August 
2000, and, as a result, [] received a separate dumping margin from 
the [ITA] of 93.2% * * *. * * * Eletrosilex continues to be involved, if 
indirectly, in the sale of silicon metal for import through its leasing 
agreement with Rima. Thus, [it] maintains a stake in the outcome 
of this appeal and is an interested party.” 


Whatever its current role exactly may be, the administrative record at 
bar does not show that either Elkem & Globe or the ITA itself challenged 
Eletrosilex’s standing to participate in the agency’s review of imports 
during 1998-99. That process was governed by that part of the Tariff Act 
which defined “interested party”, in pertinent part, as “a foreign 
manufacturer, producer, or exporter * * * of subject merchandise”®. And 
it is that administrative standing which becomes the basis for judicial 
review of 

that process per the Tariff Act and also the Customs Courts Act of 
1980. While the former has been enacted in the present tense, to wit, 


an interested party who is a party to the proceeding in connection 
with which the matter arises may commence an action in the 
United States Court of International Trade by filing a summons, 
and * * * acomplaint, * * * contesting any factual findings or legal 
conclusions upon which the [ITA] determination is based[,*] 


the latter is couched in the past tense viz.: 


A civil action contesting a determination listed in [19 U.S.C. 
§1516a] may be commenced in the Court of International Trade by 
any interested party who was a party to the proceeding in connec- 
tion with which the matter arose. 


28 U.S.C. §2631(c). And subsection (k) of that section 2631 adopts the 
Tariff Act meaning of “interested party”, 19 U.S.C. §1677(9)(A), supra. 

Reading these statutory sections together, and understanding the en- 
tire process to which they were enacted to apply, illuminate Eletrosilex 
as still standing within their ambit. Elkem & Globe read Brother Indus- 
tries, Ltd. v. United States, 16 CIT 150, 787 FSupp. 1454 (1992), to the 


2 Bletrosilex Opposition to Defendant-Intervenors’ Motion to Dismiss for Lack of Standing, pp. 2-3. 


3 19 U.S.C. §1677(9)(A) (1999). Subject merchandise, in turn, was defined in part as “the class or kind of merchandise 
that is within the scope of * * * a review”, 19 U.S.C. §1677(25) (1999), like the one at issue herein. 


419 US.C. §1516a(a)(2)(A) (1999). 
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contrary. The court cannot concur. First, the Tariff Act’s definition of 
interested party was different when that case was decided. Section 
1677(9)(A) in 1991 defined such a party to be “a foreign manufacturer, 
producer, or exporter * * * of merchandise which is the subject of an in- 
vestigation * * *.” That is, linguistically at least, the definition was 
predicated upon a present investigation within the meaning of the 
Tariff Act, which in Brother meant a material-injury investigation by 
the International Trade Commission (“ITC”). While that agency did not 
object to the standing of the companies Brother before it until after it 
had decided upon its final, affirmative determination, the record 
showed that the erstwhile Brother producer in Japan of merchandise 
which was the subject of the underlying investigation had, in fact, trans- 
formed itself into a manufacturer of those particular goods exclusively 
in the United States. Since the focus of such an investigation by the 
Commission is on current or possible future material injury to a domes- 
tic U.S. industry by competing foreign imports, logic and the law co- 
alesced in the Court of International Trade’s dismissal of the Brother 
companies’ appeal from the ITC’s affirmative determination: 


* * * The use of the present verb tense in the statute suggests thatif 
the merchandise manufactured, exported or imported by the plain- 
tiffs ceases to be the subject of the investigation, then the plaintiffs 
are no longer interested parties.® 


Clearly, that circumstance is not analogous to the one posed by Eletrosi- 
lex herein. 


B 


In fact, reference to the constitutional requirement for standing be- 
fore a federal court buttresses that company’s current right to be heard 
on the merits of its complaint. That requirement has been summarized 
by the Supreme Court to mean that a party must show that (i) it has suf- 
fered an injury in fact that is concrete and is actual or imminent, not 
conjectural or hypothetical; (ii) the injury is fairly traceable to the chal- 
lenged action; and (iii) it is likely, as opposed to merely speculative, that 
the injury will be redressed by a favorable federal court decision. 
Friends of the Earth, Inc. v. Laidlaw Environmental Services (TOC), 
Inc., 528 U.S. 167, 180-81 (2000). Probable economic injury suffices to 
establish standing. E.g., Clinton v. City of New York, 524 US. 417, 
432-33 (1998), citing Investment Company Institute v. Camp, 401 US. 
617,620 (1971). And the party need not establish with a certainty that it 


5 Brother Industries, Ltd. v. United States, 16 CIT 150, 152, 787 FSupp. 1454, 1456 (1992). In the only other case 
cited in Elkem & Globe’s motion with regard to the statutory standard, Citrosuco Paulista, S.A. v. United States, 12 
CIT 1196, 1199-1201, 704 FSupp. 1075, 1081-82 (1988), the court denied a motion for leave to intervene before it in 
that matter on the part of an association of growers of Florida citrus fruit. While that group was the petitioner before 
the ITA and the ITC for investigations and relief, the object thereof was frozen concentrated orange juice from Brazil. 
And since at that time the definition of interested party was tied, in pertinent part, to “alike product”, 12 CIT at 1200, 
704 F-Supp. at 1081, the court could not equate the domestic growers’ fruit with the Brazilian merchandise: 

As with grapes and wine, the Court holds that round oranges and frozen concentrated orange juice are different 
products for a “like product” determination. 
12 CIT at 1201, 704 FSupp. at 1082. 
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will take advantage of the economic benefit if it were to prevail. E.g., 
Bryant v. Yellen, 447 U.S. 352, 367 n. 17 (1980). 

Moreover, for purposes of resolving herein Elkem & Globe’s motion to 
dismiss, the material allegations of the complaint are to be taken as ad- 
mitted and liberally construed in favor of Eletrosilex. E.g., Jenkins v. 
McKeithen, 395 U.S.411, 421-22, reh’g denied, 396 U.S. 869 (1969), and 
cases cited therein. 

Following that required, traditional approach at bar leaves this court 
unable to conclude that that Brazilian company has no cognizable stake 
in the outcome of this action contesting an antidumping duty margin of 
93.2 percent for exports in 1998-99. Cf Japan Whaling Ass’n v. Ameri- 
can Cetacean Soc’y, 478 U.S. 221, 230-31 n. 4 (1986) (would-be watchers 
of whales on high seas found to have standing in federal court to pursue 
US. enforcement of the International Convention for the Regulation of 
Whaling against other nations). 


II 
In view of the foregoing, the motion of Elkem & Globe to dismiss Ele- 
trosilex S.A. from this consolidated action must be, and it hereby is, de- 
nied. And the court will therefore proceed to consider the merits of that 
company’s complaint. 
So ordered. 


(Slip Op. 02-35) 


BETHLEHEM STEEL Corp, U.S. STEEL GROUP A UNIT OF USX Corp, ISPAT 
INLAND INc., LTV STEEL Co., INC. AND NATIONAL STEEL CORP, 
PLAINTIFFS v. UNITED STATES, DEFENDANT, AND USINAS SIDERURGICAS DE 
Minas GERAIS S/A, COMPANHIA SIDERURGICA PAULISTA AND COMPANHIA 
SIDERURGICA NACIONAL, DEFENDANT-INTERVENORS 


Court No. 99-08-00524 


(Dated April 2, 2002) 


JUDGMENT 


Ripeway, Judge: Plaintiffs having filed a Motion for Judgment on the 
Agency Record challenging the determination of the U.S. Department of 
Commerce (“Commerce”) suspending an investigation into the alleged 
dumpingin the United States of certain steel products from Brazil, pub- 
lished at Suspension of Antidumping Duty Investigation, Hot-Rolled 
Flat-Rolled Carbon-Quality Steel Products from Brazil, 64 Fed. Reg. 
38,792 (July 19, 1999); and further 

The Court having granted Plaintiffs’ motion in part in Slip Op. 01-65, 
25CIT__, 146 F Supp. 2d 927 (2001), and, pursuant thereto, having 
remanded the matter to Commerce; and further 
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The Court having stayed its remand order at Defendant’s request, 
and with the consent of all parties, pending the outcome of the then-on- 
going administrative review of the suspension agreement at issue; and 
further 

Commerce now having published the final results of the administra- 
tive review terminating the suspension agreement, at Final Results of 
Antidumping Duty Administrative Review and Termination of the Sus- 
pension Agreement, Certain Hot-Rolled Flat-Rolled Carbon Quality 
Steel Products From Brazil, 67 Fed. Reg. 6226 (Feb. 11, 2002); and fur- 
ther 

The 30-day period for appeal of the termination of the suspension 
agreement having expired, with no appeal taken, so that the suspension 
agreement which was the subject of this action no longer has legal force 
or effect; and further 

Plaintiffs having filed a Stipulation of Dismissal under U.S. CIT Rule 
41(a)(1)(B), signed by all parties to the action; 

Now, therefore, after due deliberation, it is 


ORDERED, ADJUDGED and DECREED that this case be, and it hereby is, 
dismissed. 
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